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: | Commonwealth of Massachusetts 


Administrative Committee of District Courts 


January 21, 1942. 


| T0 THE JUSTICES, CLERKS AND PROBATION OFFICERS OF THE DIS- 
\ TRICT COURTS: 
We are sending herewith on separate sheet the statistical compilation of the work 
_ of the District Courts for the year ending September 30, 1941. A five-year comparison 
is as follows: 








1936 19371938 1939 1940 
to to to to to 
1937 1938S «1939 19401941 
ee | Civil writs entered 75,680 82,715 80,998 78,152 78,966 
=| Contract 27,890 30,271 30,968 30,735 31,069 
g Tort 32,360 35,886 34,016 32,759 35,133 
» | Summary Process (Ejectment) 14,707 15,596 14,770 13,673 11,898 
=| All other cases 823 962 1,244 985 865 
= | Rep. to Appellate Division 312 267 294 260 305 
% | App. to 8. J. Court 38 36 24 28 22 
> Supplementary Process 11,067 16,029 17,652 19,155 19,878 
&. _ Small Claims 23,533 30,181 38,557 40,029 45,281 
=e } Criminal cases begun 157,869 149,569 149,937 152,631 167,885 
©) Criminal Appeals 5,050 5,375 4,867 4,372 4,637 
=) Drunkenness 72,925 65,147 63,361 61,365 66,991 
©} Op. under inf. int. liquor 5,532 4,613 4,409 4,456 5,119 
© Total automobile cases 45,762 47,694 48,568 54,016 64,197 
a Int. Liquor Cases 574 485 389 447 488 
> | Juvenile cases under 17 yrs. 6,524 5,834 6,270 6,071 5,855 
= | Total Motor Tort cases 28,081 31,588 29,585 28,533 31,190 
= | Total removals of Motor Tort Cases 
= | By plaintiffs 6,456 6,851 6,230 5,353 5,209 
= | By defendants 4,929 6,175 5,470 5,894 6,822 
| Byboth 115 50 51 33 44 
11,500 13,076 11,751 11,280 12,075 
xs The totals of civil writs entered and tort actions are different from those shown 
>>} on the statistical sheet because of errors in the returns from the Courts in Fitchburg 
s\ and Nantucket discovered after the sheet was printed. 
ES From the foregoing it will be seen that Civil Writs Entered increased very slightly 


but 814 from 78,152 to 78,966. An analysis however shows that contract actions in- 
creased 334, tort actions 2374 but Summary Process entered decreased 1,775, an 
“ © indication of better times. 








The total number of Motor Tort Cases entered was 31,190 as against 28,533 last 
year, an increase of 2,657. 

The total number of Removals to the Superior Court was 13,453, an increase of 
648. Of these 12,075 were Motor Tort actions, an increase of 795 from last year. 

It is interesting to note that the removals of motor tort cases to the Superior 
Court were by the plaintiffs 5209—a decrease of 144; by the defendants 6,822, a 


»« 


increase of 928 and by both parties 44 as against 33 last year. The removals by th 
defendants have increased in number each year except one whereas those by the 
plaintiff have decreased each year for the past three years. It is apparent the insurane 
companies are responsible in largest degree for the failure to retain these actions for 
trial in the District Ccurts. 

Criminal Cases made an unusual gain of 15,254 from 152,631 to 167,885. This 
gain is largely of automobile cases and drunkenness. 

Automobile cases on the criminal side show the greatest increase in recent years— 
a gain of 10,181 from 54,016 to 64,197. 

Cases of operating under the influence of liquor gained 663 from 4,456 to 5,119 

Drunkenness cases increased from 61,365 to 66,991, a gain of 5,626. Probably a 
variety of causes contributed to this result. 

Criminal appeals showed an increase of 265 from 4,372 to 4,637 but considering 
the great increase in criminal cases begun this is really a very satisfactory record—less 
than three per cent. 

The number of Juvenile Cases again decreased even if slightly —216 from 6,071 to 
5,855. 

The number of cases reported to the Appellate Division increased 45 from 260 to 
305. The appeals to the Supreme Judicial Court decreased 6 from 28 to 22. 

Small Claims made the substantial gain of 5,252 from 40,029 to 45,281. We com- 
ment on these figures later. 

Supplementary process cases increased 723 from 19,155 to 19,878. 

Intoxicating liquor cases increased by 41 from 447 to 488. 

We are glad to report that as of September 30th last there were only twenty-thre 
civil cases in which decisions had been delayed for a period of more than sixty days 
This number is in favorable contrast with eighty-four last year and forty-five the year 
before that. However we feel it proper to say that barring an occasional case ther 
can be no legitimate excuse for these delays. Nine courts were responsible for the 
twenty-three cases, Cambridge failed to keep its good reeord, having five cases, all 
heard by Special Justice Waleott. We have been unable to learn the reasons for thes 
delays as no answers have been received to our letters to him. Waltham had five eases, 
all heard by Special Justice Crafts. Newton had three all also heard by Special Justie 
Crafts. Gloucester and Special Justice Simonds of that court again have a bad record, 
three cases being delayed. Barnstable had two cases, one heard by Special Justice Hall 


and the other by Special Justice Otis. There were two undecided cases in Taunton. 


The remaining cases were delayed one each in Lawrence, West Roxbury and 


Framingham. 
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STATISTICAL COMPILATION OF WORK OF TRIAL JUSTICES 
October 1, 1940 to September 30, 1941 


TRIAL JUSTICES AT: 





Criminal 

begun Appeals Drunkenness Cases Influence 17 years Jurisdiction 
Andover 24 0 0 19 0 0 0 
North Andover 125 0) 27 72 7 () 0 
Barre DS rf) S } Q Q 1 
Hardwick 25 r 1] 17 2 0 0 
Hopkinton 12 0 5 0 ) 0 0 
Hudson 114 7 57 28 i) (0) 1 
Ludlow 289 2 83 142 0 0 0 
Marblehead 192 0 120 38 10 0 3 
Nahant 251 0 61 134 14 0 14 
Saugus 259 2 117 77 Q) 13 Q 
1349 13 489 531 33 13 19 


This record shows an increase in Criminal Cases begun of 178, a decrease in Ap- 
peals of 4 from 17 to 13. Drunkenness eases increased 40 from 449 to 489 while Auto- 
mobile Cases increased 121 from 410 to 531. Cases of Operating under the Influence 
increased 9 from 24 to 33; Juvenile Cases decreased from 16 to 13. 

A better record was made in eases where there was no final jurisdiction, decreasing 
from 41 to 19. It is still the opinion of our committee that entertaining these cases 
with the necessity of binding over to the grand jury should cease, It results in delay 


and added expense as well as taking time in the Superior Court. 


JUDGES APPOINTED AS MEMBERS OF THE 
ADMINISTRATIVE COMMITTEE 
Charles L. Hibbard of Pittsfield, Chairman 
elbridge G. Davis of Malden 
Frank L. Riley of Worcester 
Richard M. Walsh of Dorchester 


Kenneth L. Nash of Quiney 








4 


JUDGES ASSIGNED FOR SERVICE IN THE APPELLATE DIVISIONS AND 
AS PRESIDING JUSTICES 

















Northern District Term expires 
*Nathaniel N. Jones, Newburyport Oct 1, 194] 
Charles I. Pettingill, Amesbury Oct. 1, 1942 
Charles 8. Sullivan, Boston Oct. 1, 1942 
William H. Henchey, Woburn Oct. 1, 1943 
Howard A. Wilson, Maynard Oct. 1, 1943 
| 
Southern District Term expires 
*Clifford B. Sanborn, Norwood Oct. 1, 1942 
Ralph C. Estes, Attleboro Oct. 1, 1942 
Danie] A. Rollins, Brookline Oct. 1, 1943 
Elmer L. Briggs, Plymouth Oct. 1, 1944 
William G. Rowe, Broekton Oct. 1, 1944 
Western District Term expires 
Frank L. Riley, Worcester Oct. 1, 1942 
*Charles L. Hibbard, Pittsfield Oct. 1, 1948 
Ralph W. Robbins, Leominster Oct. 1, 1943 
John W. Mason, Northampton Oct. 1, 1944 
Robert C. Parker, Westfield Oct. 1, 1944 
*Presiding Judge. 


TNo new designations have been as yet made for the Northern District. 


LEGISLATIVE ACTS OF 1941 
In our circular letter of July Ist last, we called attention to the Acts of 1941 which 
were of interest to the District Courts to and including chapter 264. The following 
Acts are of interest: 





Chapter 270. This Act requires the consent of a parent or guardian in the case of 
the marriage of or the application for a marriage license by a non-resident minor. It 
has been the custom of many of the District Courts not to grant a waiver of the five- 
day requirement where the parties were under twenty-one years of age. This Act 
seems to indicate that the legislature agreed with the courts which have heretofore 
required the presence of the parent or guardian when the application for the waiver 
has been made by a minor. 

Chapter 327. This Act makes the mental and physical examinations of delinquent 
children discretionary with the court rather than mandatory. 

Chapter 338. This Act adds to the exemptions from attachment found in section 
28 of chap. 246 as amended by section 1 of chap. 410 of the Acts of 1935 monies paid as 
pensions. 

Chapter 477. This Act authorizes the appointment of temporary probation officers 
for District Courts. As the law was before its enactment, a temporary probation 
officer could be appointed only when there was inability on the part of the regular 
officer to act. This chapter gives the Justice of a District Court, with the approval 
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5 
of the Administrative Committee, authority in case of the death, removal, resignation 
or retirement of a probation officer to appoint a temporary probation officer for a single 
term not to exceed ninety days. 

Chapter 645. This Act amends Sec. 53 of General Laws 123—relative to the 
commitment of mentally deranged persons. The added phrase is “‘Where in the opinion 
of the Judge it is practicable within his jurisdiction, at least one of the two physicians 
required to make a certificate of insanity under section 51 shall be a diplomate in 
psychiatry of the American Board of Psychiatry and Neurology Incorporated.” 

Chapter 648 substantially changing sections 66 and 67 of Chapter 119 of the 
General Laws, and relating to the commitment of juvenile delinquents to jail and the 
eare of children under 17 years of age held for examination or trial seems to require 
extended comment. 

As is said in the monograph issued by the Administrative Committee entitled 
“The Juvenile in the District Court” (page 17) “It is unfortunate that the legislature 
did not seize the opportunity to clarify these sections for they have never been easy of 
interpretation”. 

Conferences with the persons most active in promoting legislative changes and 
with representatives of the Department of Public Welfare, as well as correspondence 
with judges, lead us to believe the following is a fair interpretation of the sections, at 
least as close an interpretation as is possible now to present: 

No child under seventeen shall, pending an examination or trial or in default of 
bail, be detained in or committed to a lockup, police station or house of detention or 
to a jail or house of correction or to the state farm except the following: 

1) Those boys or girls charged with offenses punishable by death or life imprison- 
ment or with a sex erime. 
2) Those subject to arrest under the provisions of section 59. 

While the following phrase is found in section 66 as amended “‘or except as other- 
wise provided by section 59’, a study of the legislative files seems to make it clear the 
insertion of these words in the final draft was an error and that they should be consid- 
ered as of no effect. Section 59 stands by itself and is not affeeted by the provisions of 
section 66. 

3) Children coming within the provisions of section 67 (as phrased ‘‘except as 
otherwise provided 

The only children mentioned in section 67 who may be committed are boys and 
girls of the age of fourteen, fifteen and sixteen ‘held for examination or trial or to 
prosecute an appeal to the Superior Court”. It seems that the inability to furnish bail 
must be present in all such cases. These children shall be so committed to the depart- 
ment (of public welfare) with its consent or to a probation officer unless the court on 
immediate inquiry shall be of the opinion that, if so committed, such child will not 
appear at such examination or trial, in which ease such child may be committed to jail. 

(4) Any boy fourteen, fifteen or sixteen years of age who has been arrested in the 
act of violating a law of the Commonwealth or on a warrant. 

Such boy may if the arresting officer so wishes be committed to a lockup, police 
station or house of detention. If so committed, notice must be given at once to the 
probation officer, parent or guardian, and he must be released to the probation officer 
if he, the probation officer, asks for the release and if the arresting officer does not make 
a written request for his detention. In other words, boys fourteen, fifteen or sixteen 
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years of age arrested in the act of violating a state law or on a warrant cannot be con- 
fined in a police station or lockup longer than it takes the probation officer to present 
his request for release, except in those instances where such a request is overruled by a 
request on the part of the arresting officer for further confinement. Boys coming under 
this special proviso cannot be sent to jail. 

It should be pointed out at this point that chapter 648 changed the word ‘‘child” 
to read “‘boy”’ as it appeared in connection with this requirement of notice to the pro- 
bation officer. This deprives the arresting or apprehending officer of statutory instruc- 
tions as to what should be done with a girl between fourteen and seventeen arrested 
without a suitable place at hand for her detention pending a court hearing and the 
possible setting of bail. It is submitted that the word “committed” may be properly 
construed to mean the decision following questioning at the police station to hold in 
custody at the jail until a court hearing. Similarly the prohibition might be construed 
to allow the taking of a girl to a police station by an arresting officer and holding her 
there for only as long as it takes to locate some person to act as surety for her appear- 
ance in court. 

Section 66 as phrased is a broad general prohibition and probably takes precedence 
over any old statute which may in its terms conflict with those of the new statute. 

We should add there is a need of further interpretation of section 69. 

While the natural meaning of this section seems to justify the construing of the 
word ‘‘otherwise”’ as authorizing jail detention, there is both reason and logic in holding 
that section 69 does not give any authority for a court to direct the incarceration of 
any child between seven and seventeen arrested on a warrant but only the power to do 
so in a warrant as limited by the terms of section 66. 

Section 12 of chapter 120 is in our opinion in no way limited by the provisions of 
sections 66 and 67. 

We shall probably not go far wrong if we constantly bear in mind the provisions 
of sections 53, 54 and 55 of chapter 119 and that the general purpose of this legislation 
is to keep as many children as possible from being detained in lockups, jails or other 
like institutions. The Department of Public Welfare is studying the question as to 
what further demands for detention homes will later arise because of the amendments 
of 1941, and the possibility of additional detention homes and prompt action by it or 
its representatives when necessary. 

May we suggest that this interpretation be copied and inserted in the monograph 
entitled ‘““The Juvenile in the District Court” recently distributed. 

Chapter 677. This Act permits such District Courts within the same county as 
may be designated by the Administrative Committee of the District Courts to join in 
the appointment of one or two full-time probation officers to act exclusively in juvenile 
cases in the courts so joining. Each probation officer shall be appointed by the Justices 
of the courts with the written approval of the Administrative Committee which is re- 
quired to consult the Board of Probation relative thereto. If a majority of the justices 
fail to agree in the selection of a person for appointment within a period of thirty days 
alter such designation by the Administrative Committee, the appointment is to be 
made by the committee. Each officer appointed under this Act shall be removable for 
cause by the Justices of the courts for which such appointment was made. Such re- 
moval or discharge however must be approved in writing by the committee. The 
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salary of such officers is to be established by the Justices subject in Suffolk County to 
the approval of the committee and in each cther county to the approval of the county 
commissioners. 

Chapter 682. This is the most important legislation of the year so far as our Dis- 
trict Courts are concerned. Under it an Administrative Committee of five justices is 
to be appointed by the Chief Justice of the Supreme Judicial Court for a period not 
exceeding two years as the Chief Justice may determine. 

The mandates, powers and authority granted in this Act to the Committee may 
be summarized as follows: 

1) To visit any District Court or Trial Justice. (As a committee or by sub- 
committees). 

(2) To require uniform practices. 

(3) To prescribe forms of blanks and records. 

(4) To superintend the keeping of records by Clerks and Trial Justices. 

(5) Shall have general superintendence of all District Courts, their clerks and 
other officers but except as provided by law no power of appointment. 

(6) May regulate the assignment of Special Justices in any District Court. 

(7) May determine the number of simultaneous sessions which may be held in 
any court. 

(8) May determine the sittings of Special Justices. 

(9) Shall subject to the provisions of section 15 of Chapter 218 determine the 
times for holding criminal and civil sessions. 

(10) Shall require records to be kept which will be available to the General Court 
and which shall show: 

(a) The hours of opening and adjourning of court; (b) The names of Justices and 
Special Justices holding court on a simultaneous session; (¢) and any other informa- 
tion which may generally assist in the determination of the nature and volume of and 
the time required to complete all work done by any court. 

(11) Shall, in case of refusal or failure of any Justice or Special Justice, Clerk or 
officer to comply with any order ‘‘report such person or persons to the Chief Justice of 
the Supreme Judicial Court.” 

Chapter 655. This Act somewhat enlarges section 62 of chapter 123 and provides 
for the care and treatment of persons addicted to the intemperate use of habit forming 
stimulants or sedatives. To dipsomania or inebriety and to the intemperate use of 
narcoties is added “‘habit forming stimulants or sedatives’. 

Chapter 664. This Act limits the number of special justices of each District 
Court except the Municipal Court of the City of Boston to one. It took effect upon its 
passage. It does not affect the tenure of office of any special justice in office upon its 
passage. No vacancy in any District Court whether existing before its passage or 
occurring thereafter shall be filled at any time when there is one special justice of such 
court in office. 

Time alone will show just what effect this legislation will have. 

Chapter 689. This Act provides pensions for Special Justices who have been such 
for at least ten years, have attained the age of sixty-five years and shall resign. The 
pension is at an annual rate equal to three-fourths of his average yearly earnings as 
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such Special Justice during the period of ten years next preceding such resignation 
provided such pension shall not be greater in amount than three-fourths of the salan 
of the Justice of his Court. 

It is interesting that hereunder a Special Justice may retire on a pension when lh 
reaches sixty-five but a Justice must wait until he is seventy. 

Chapter 690. This amends Chapter 127 of the Genera] Laws in important respects 
The two of immediate interest to our Courts are: 

(1) No applicant for release on parole of a prisoner made by him or on his behali 
“shall be entertained by the Parole Board but such release of a prisoner by said Board 
shall be solely on its own initiative.” 


(See. 2 of New Act—136) 

(2) As of December Ist last releases of prisoners in a penal institution of the 
Commonwealth who are there held solely by reason of a sentence for drunkenness are 
under the control of the Commissioner of Correction. The Parole Board is relieved of 
this duty. (Sec. 2 of New Act—Sec. 136A) 

(3) No person shall knowingly pay or offer to pay or solicit or offer to pay or re- 
ceive either by way of gift or reward or of compensation for services or otherwise except 
for proper legal services any money or other thing of value involving a person servinga 
term of imprisonment. (Sec. 5 of New Act—see. 166, heretofore confined to felony 
cases. 


IMPORTANT CASES 





In Home Savings Bank v Samuel Savransky et al 307 Mass. 601, the opinion 
criticizes a practice met with by the Justices sitting in the Appellate Divisions. The 
Court says at page 606: 

“Rule 27 of the District Courts (1932), as amended, provides, among 
other things, that ‘Decisions of the trial Justice as to all requests for rulings 
duly filed shall be in writing and shall be included in the report as allowed or 
established. Whenever any requests for rulings, founded upon evidence, shall 
be refused upon the ground that it is inconsistent with or inapplicable to the 
facts found, or because the facts recited in the request are not found, the 
Court shall state the facts found, or the facts recited which it does not find, 
upon which such refusal is based, unless the same appears from special findings 
filed.” We must assume that the judge’s statement was intended by him as a 
compliance with this rule. The rule of law as to the force and effect of a gen- 
eral finding ought not to be invoked to piece out special findings or the state- 
ment of a judge under Rule 27, so as to enable one to say that, although he 
has not demonstrated under the rule that his action was free from error, 
nevertheless his statement and the rule of law do accomplish this purpose. 
The rule as to general findings was never intended for any such purpose. It 
is a reasonable and salutary rule, but it is not to be invoked to relieve the 
trier of facts from making pertinent rulings of law, upon proper requests 
therefor.” 

Commonwealth v. Jordan, 1941 A.S. 1507 settles the theretofore vexing question 
as to whether the intoxicated owner of a motor vehicle which is being operated with 
his permission by another who is unlicensed is guilty of the offense of operating under 
the influence of intoxicating liquor. The answer is in the negative. 
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Malloy Administratrix v. Newman, 1941 A. 8. 1717. 

This is an important case bearing upon the improper registration of a motor 
vehicle and its relation to the issue of negligence of the owner. It is distinguished by a 
strong minority decision. 

Dolan v. County of Suffolk, 1941 A. 8. 1751. 

This case involves the right of a District Court to employ clerical assistance for 
its probation officers and the fixing of salaries for such services. 

Fouquette Admrx. v. James L. Millet, 1941 A. 8S. 1789. 

This case is as of this writing the last to discuss the status of improperly regis- 
tered motor vehicles. 











McLaughlin v. Municipal Court of the Roxbury District, 308 Mass. 397. This 
case discusses small claims’ procedure, defines the position and authority of the judge 
and analyzes the statute (Ch. 218, sections 21-25) and Rule No. 7 of the Rules of the 
District Courts for small claims. 








Rossiter v. County of Middlesex, 308 Mass. 458. This case interprets Ch. 276, 
sec. 83 as amended by Sts. 1936 ch. 360, 1937 ch. 186 requiring the appointment of 
probation officers in the District Courts to be approved by the Administrative Com- 


mittee and also comments on the salary provisions in the statutes. 


RE-POSSESSION OF PROPERTY BY A CONDITIONAL VENDOR 

A question has arisen as to whether our courts have jurisdiction on a petition for 
relief. 

Sections 301 and 303 of the Soldiers’ and Sailors’ Civil Relief Act of 1940 have a 
provision that a conditional vendor cannot repossess property which is under contract 
to a person in the military forces of the United States “except by action in a court of 
competent jurisdiction.” 





Section 1 (4) of this Act reads as follows: 

“The term ‘court’ as used in this Act shall include any court of competent 
jurisdiction of the United States or of any state, whether or not a court of 
record. 

Section 102 (2) provides that “‘When under this Act any application is 
required to be made to a court in which no proceeding has already been com- 
menced with respect to the matter, such application may be made to any 
court.”’ 

Correspondence with judges supports our view that our courts do have jurisdiction. 
This view has support in the decision in Goulis v. Judge cf District Court 246 Mass. 1. 


PROBATION RECORDS IN APPEAL CASES 

We are in receipt of a letter from Hon. A. E. Pinanski, Chairman of the Committee 
on Probation of the Superior Court, in which it is stated that some of the probation 
officers of the District Courts are not promptly returning the appeal blanks which are 
sent to them for their co-operation in reporting cases day by day as they are appealed 
from their courts to the Superior Court. This failure handicaps the work of the proba- 
tion officers of the Superior Court. We urge the probation officers of the District 
Courts to make their reports promptly. 
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In this same communication there is a suggestion that there be a standardized 
form to advise the Superior Court when appeals have been withdrawn and that sue} 
notification should be sent on the same day that such action is taken, thereby saving 
the time of the probation officers of the Superior Court and the expense of investiga. 
tions. 

General Laws, ch. 278, see. 25 requires the Court (District Court) or Trial Justi 
“shall notify the clerk of the Superior Court of the withdrawal of the appeal’. This 
statute does not require notice to the probation officer of the Superior Court by th 
probation officer of the District Court. We think that two notices should be sent from 
the District Courts, one by the clerk addressed to the clerk of the Superior Court and 
the other by the probation officer addressed to the probation officer of the Superior 
Court. But one form seems necessary. Pending an official order from this Committe 
establishing such form, we suggest that the following be used, the paper to be of some 
color other than white for identification purposes: 


COMMONWEALTH OF MASSACHUSETTS, 
Court No. 


NOTICE OF WITHDRAWAL OF APPEAL 





Name of defendant: 


On the above-named entered 
an appeal after a conviction in this court of the offenees 


(1) 


2) 
On... the defendant withdrey 
his appeals. 


Clerk—Probation Officer 


Date 


PAROLE RECORDS OF WOMEN 

We are advised by Hon. Reuben L. Lurie, Chairman of the Parole Board, that 
acting under recent legislation that Board has appointed Miss Elizabeth Bode super 
visor of Women’s parole, She may be reached through the Parole Board offices at 
Room 134 State House, Boston, Tel. Capitol 4600, Ext. 362, and will be glad to render 
any assistance that any of the Justices of the District Courts may request of her in th: 
nature of information concerning the parole records of women brought before thes 
courts. 

All inquiries relative to matters concerning women who have been paroled from 
the Reformatory for Women or from the State Farm except in drunkenness case: 
should be directed to Miss Bode and should not be sent as heretofore to the Reforms 
tory for Women. 
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FURTHER STUDY OF THE DISTRICT COURT SYSTEM 

Resolve 92 of the current year authorized the Committee on Judiciary to sit 
during the recess of the General Court to make an investigation and study of the 
District Court system, including the Municipal Court of the City of Boston, with a 
view to recommending such changes in said system as it may deem necessary or desir- 
able. The Committee is to consider the subject matter of current House document 
numbered 2770 (Report of the Joint Special Committee concerning the District Court 
system dated July 15, 1941) and report on or before the first Wednesday of December 
1942. 





INVESTIGATION AND STUDY OF CRIMINAL LAWS 
Resolve 48 of the current year provides for a special commission to make an in- 
vestigation and study of the criminal laws and of drafting a penal code. 





SENTENCES TO THE STATE FARM 
There seems to be a belief on the part of a few of the judges that sentences to the 
State Farm should be for definite terms. There is a statute G.L.C. 279 See. 36 forbid- 
ding such action and it may well be borne in mind that the Board of Parole is not con- 
trolled by such a sentence and can disregard it if it so decides. 





A WORD TO THE JUDGES 

The duties of a judge are two-fold—(1) judicial and (2) administrative. We believe 
present conditions require that we emphasize our administrative responsibilities. It is 
particularly necessary we study the functioning of our respective courts to the end that 
the work be carried on promptly, efficiently and economically. Ought we not if possible 
to reduce the number of simultaneous sessions and cut expenses in every possible way. 
We firmly believe that careful study and intelligent planning will enable us to effect 
savings and thereby assist in the general war economy. 





Charles L. Hibbard, Chairman 
Elbridge G. Davis, 

Frank L. Riley, 

Richard M. Walsh, 

Kenneth L. Nash 


(Note: The change in the printing of this circular letter has been suggested by the Secretary 
of the Massachusetts Bar Association that reprints may be made for insertion in the Massachusetts 
Law Quarterly. 
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THE HISTORICAL BACKGROUND OF THE NEW ADMINISTRATIVE 
COMMITTEE OF THE DISTRICT COURTS 


The Judicature Commission (consisting of Hon. Henry N. Sheldon, George 
R. Nutter and Addison L. Green) pointed out the need of an administra- 
tive committee in its final report in 1920 (House 1205 of 1921, reprinted 
M. L. Q. January 1921) as follows :— 

“There is a constantly growing emphasis on the importance of developing 
and improving the standing, the powers and the procedure in the district 
courts, and the recognition of their importance. . . . The reason for this 
increasing emphasis is the fact that these courts deal directly with more 
people in the community than any other courts, and, consequently, the 
ideas in regard to the system of administering justice in the minds of very 
many of our citizens and of the immigrant population in the community 
depend on the picture presented to them of the administration of justice 
through their practical experience and observation in the only courts 
within their knowledge. 

“In spite of the criticism of some of these courts or of the judges, or the 
special justices, in others, we believe that the community has received 
much better service from them than might have been expected from the 
inherent limitations in the existing system. Their development throughout 
the State has not been in accordance with any uniform plan. As stated in 
the report of the committee in 1886 above referred to, the courts then exist- 
ing were ‘an outgrowth and modification of the old justice of the peace 
system,’ and further, ‘The frequent establishment in later years of these 
courts has tended to detract somewhat from the dignity and meaning of 
the judicial title.’ 

“To counteract the results of the isolation of each court, the Association 
of Justices came into existence some years ago as a voluntary organization 
of judges to discuss questions of practice and procedure. 

“Facing the problem as it is... we think that as a practical matter 
more can be gained for the community through the development of most 
of the existing courts into more responsible and effective tribunals of a 
less isolated character than by attempting a radical reorganization. 

“In the course of a few years a system of statistics would bring out 
facts which would place all courts in better perspective. But if all these 
courts are to continue to exist, that is no reason why each one should con- 
stitute a separate little system by itself. Such isolation is not adapted to 
the gradual improvement which results from the closer contact of the 
various parts of such a system. 

After discussing various suggestions the commission continued: “A 
third suggestion is that, instead of having a division into districts with 
chief justices, a committee of judges of the present courts should be 
created, the judges serving upon this committee to be selected from time 
to time by the chief justice of the Supreme Judicial Court; that this com- 
mittee should have the power and duty of studying the work, the procedure, 
practice, methods of keeping records, etec., of the various district courts, 
and of making suggestions to the judges of such courts, or formulating 
rules for the consideration of the judges as a whole, with a view to im- 
proving, or making more uniform, the practice and methods of administra- 
tion throughout the Commonwealth. 
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“The Commission believes that there should be some body charged with 
the duty and given the power to investigate and to make recommenda- 
tions. Of various suggestions of this kind, explained above, the Commission 
feels that the plan for a committee of judges, a plan which has the approval 
of a vote of the Association of Justices of the district courts, is the one 
most likely to work in practice, and we recommend it and annex hereto 2 
draft for legislation to that end as a section in the act submitted relative 
to appeals in the district courts.” 

The plan recommended by the Judicature Commission was adopted by 
St. 1922 C. — and the work of the Administrative Committee, with nothing 
but advisory functions, since 1922 has been an outstanding example of 
effective public service, too little known by the bar in general. As stated 
by the Judicial Council in its 17th report reprinted in this number :— 

“Following the marked improvement in the functioning of the district 
courts throughout the Commonwealth since 1922, when the Administrative 
Committee of the District Courts was created with purely advisory func- 
tions, the Judicial Council, as well as other commissions and committees, 
have repeatedly suggested the need of a certain amount of centralized 
supervising authority in addition to advisory functions.” 

Finally the legislature following the suggestion of its Judiciary Commit- 
tee in its special report (House 2770, reprinted in Mass. Law Quarterly 
for July 1941, No. 5) enlarged the committee to five with supervising 
authority by St. 1941 C. 682, summarized on page 7. The following circu- 
lars of the new committee are here reprinted. F. W.G. 


Commonwealth of Massachusetts 


ADMINISTRATIVE COMMITTEE OF DISTRICT COURTS 
No. 1 

January 28, 1942 
To THE JUDGES AND CLERKS OF THE District Courts: 

A new Administrative Committee of five was created by Chap- 
ter 682 of the Acts of 1941. We have been appointed as members 
of this committee by the Chief Justice of the Supreme Judicial 
Court. 

By the provisions of this Act we have been given certain man- 
dates and powers. The first we are required to obey. We hope 
that voluntary and friendly co-operation will render unnecessary 
the exercise of the second. By thus working together we will 
justify their belief that our courts can by themselves effect needed 
changes and thus avoid drastic legislation. 

Pursuant to the mandates in said Act contained, the follow- 
ing REQUIREMENT is hereby promulgated effective on March 
Ist, 1942: 
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January 28, 1942 
Requirement No. 1. 

Each judge of a District Court coming within the terms of 
Chapter 682 of the Acts of 1941 shall keep a daily record of the 
Court’s sittings and of all sittings by special justices, whether 
simultaneous or not, upon printed or typed cards or slips which 
may be in bound form to be filed in chronological order, to be 
open to the inspection of the legislature and this commiitee and 
to be of the tenor following: 


Form No. 1 


COMMONWEALTH OF MASSACHUSETTS, 





Name of Court 
DAILY RECORD 
Be ee ok oe ee 


I hereby certify that on this date I was present at the Court 
eee rer eee - ee — M. 


Justice. 


Form No. 2 
COMMONWEALTH OF MASSACHUSETTS 
Name of Court 
RECORD OF SITTINGS BY SPECIAL JUSTICES 


Name of Special Justice. 


I hereby certify that on this date I was present at the Court 
POONG THOM. 06s cscs ced Se ee —M. 


Special Justice. 
I hereby certify the foregoing was a simultaneous session for 
the reason: 


Justice. 


The matter of delayed decisions in civil cases was the subject 
of extensive criticism at the last session of the legislature. That 
there may be prompt decision of civil cases, the following re- 
quirement is hereby promulgated effective as of March Ist, 1942. 








—-  _ *S 


it 
P- 


~~ 
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Requirement No. II 

Pursuant to the authority delegated to the Committee by 
Chapter 682 of the Acts of 1941, each clerk of a District Court 
shall report: 

(1) To the Judge of such court on the 45th day after the com- 
pletion of the trial or hearings in every civil case and after the 
completion of the hearing on any interlocutory matters, includ- 
ing a motion for new trial where a decision has not then been 
rendered, and 

(2) To the Chairman of the Administrative Committee of the 
District Courts on the 60th day after such completion all such 
cases and matters as have not been previously decided or dis- 
posed of. Such report shall contain the name and number of each 
such case, the name of the Justice, the nature of the matter 
undecided and the date of the completion of the trial or hearing 


Charles L. Hibbard, Chairman, 


Frank L. Riley Richard M. Walsh 
Elbridge G. Davis Kenneth L. Nash 


Sufficient copies of this communication are herewith enclosed 
so that each Special Justice and the clerk may have one. Each 
Judge receiving the same is requested to acknowledge such 
receipt on or before February 10, 1942 and state whether de- 
livery of the copies has been made by him. This acknowledgment 
should be addressed to the Chairman of this committee. 


ADMINISTRATIVE COMMITTEE OF DISTRICT COURTS 
No. 2 

January 28, 1942 
To THE JUDGES OF THE District Courts: 

This Committee by the provisions of Chapter 682 of the Acts 
of 1941 “may regulate the assignment of Special Justices in such 
District Courts, determine the number of simultaneous sessions 
which may be held by any such District Court, the sittings of 
Special Justices.” 

(1) The Committee has tentatively determined that an annual 
load of eight hundred civil cases entered and twenty-eight hun- 
dred criminal cases begun is a normal load which can be carried 
alone by the Judge of each court. It has likewise tentatively 
determined that no simultaneous sessions in excess of ten in 
number are annually required in all of the courts carrying this 
load or a lesser one, as shown in the reporting year 1940-1941. 
This number will be in addition to the statutory thirty days, the 
days when the Judge is absent for service on an Appellate Divi- 
sion, on the Superior Court, on this Committee or in attendance 
at conferences called by this Committee. That any rule hereafter 
promulgated with respect to this matter may be fair and just, 








16 





any judge whose court comes within the limitations above set 
forth and who desires so to do should file a statement with this 
Committee containing such information as he may deem ad- 
visable and request additional simultaneous sessions. Hearings 
will be given all the judges filing such statements if requested. 

All of the courts within this class holding sessions at more 
than one place are hereby requested to file a statement forth- 
with with the Committee showing in detail the method of hold- 
ing these sessions and the reasons if any why the judge cannot 
hold court in all the designated places. 

The judges within this class are hereby requested to file with 
this Committee a list of the Special Justices whom they severally 
desire assigned for such sittings and whether for civil or criminal 
sittings and a further statement as to which of such Special 
Justices do not practice directly or indirectly in the motor tort 
field. These statements and any correspondence should be ad- 
dressed to the Chairman of this Committee. 

(2) The judges in all the courts where the load exceeded the 
above-named normal load during the reporting year 1940-1941 
are hereby requested to file with this Committee statements 
showing the volume of work in their respective courts for that 
year, the number of simultaneous sessions during that vear, an 
estimate of the number of such required for the current year, 
a list of the Special Justices whom they severally desire assigned 
for such sittings and whether for civil or criminal sittings and 
a further statement as to which of such Special Justices do not 
practice directly or indirectly in the motor tort field. 

(8) All of the judges are well aware of the fact that there has 
been sharp criticism with respect to the trial of motor tort cases 
by Special Justices who practice in that field. This Committee 
is considering the designation of Special Justices who do not 
practice in that field as members of a group or pool to be drawn 
upon for the trial of such actions. If this plan is carried through, 
the Special Justices qualifying by not practicing will be assigned 
to the different courts for the specific trial of such actions. Such 
assignments will of course not prevent the use of these Special 
Justices for other work but the net result of the establishment 
of such a group will be that all motor tort cases in the District 
Courts will be tried by the Judges (unless a judge practices in 
this field —there are a few in the smaller courts who still do) 
and the designated Special Justices. The object is to eliminate 
as far as possible the criticism which it is true is not found 
within the jurisdiction of every court but nevertheless is sub- 
stantial and very sharp in many localities. 

By co-operating in the manner above suggested and by prompt 
compliance with the requests above set forth, there will be 
mutual advantage. 

Charles L. Hibbard, Chairman 
Elbridge G. Davis Kenneth L. Nash 
Frank L. Riley Richard M. Walsh 
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Acts or 1924, CHapTEer 244 
As amended by St. 1927, c. 923, and St. 1930, c. 142 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 





AN ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 
ContTINUOoUs STUDY OF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 
THE CouRTS. 

Be it enacted, etc., as follows: 

Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading 
“Judicial Council,” the following three new sections—Section 34A. 
There shall be a judicial council for the continuous study of the or- 
ganization, rules and methods of procedure and practice of the judicial 
system of the commonwealth, the work accomplished, and the results 
produced by that system and its various parts. Said council shall be 
composed of the chief justice of the supreme judicial court or some 
other justice or former justice of that court appointed from time to 
time by him; the chief justice of the superior court or some other 
justice or former justice of that court appointed from time to time by 
him; the judge of the land court or some other judge or former judge 
of that court appointed from time to time by him; the chief justice of 
the municipal court of the city of Boston or some other justice or 
former justice of that court appointed from time to time by him; one 
judge of a probate court in the commonwealth and one justice of a 
district court in the commonwealth and not more than four members 
of the bar all to be appointed by the governor, with the advice and 
consent of the executive council. The appointments by the governor 
shall be for such periods, not exceeding four years, as he shall de- 
termine. 

Section 34B. The judicial council shall report annually on or before 
December first to the governor upon the ‘work of the various branches 
of the judicial system. Said council may also from time to time sub- 
mit for the consideration of the justices of the various courts such sug- 
gestions in regard to rules of practice and procedure as it may deem 
advisable. 

Section 34C. No member of said council, except as hereinafter pro- 
vided, shall receive any compensation for his services, but said council 
and the several members thereof shall be allowed from the state treasury 
out of any appropriation made for the purpose such expenses for clerical 
and other services, travel and incidentals as the governor and council 
shall approve. The secretary of said council, whether or not a member 
thereof, shall receive from the commonwealth a salary of thirty-five 
hundred dollars. 


MEMBERS OF THE COUNCIL 


Frank J. Donanve of Boston, Chairman 





Joun E. Fenton’of Lawrence Joun AuGustine Day of Cambridge 
Joun C. Leceart of Lowell FrEDERIC J. MuLpoon of Winthrop 
Witrrep Bouster of Wellesley Natuan P. Avery of Holyoke 





Frank L. Ritey of Worcester Joun V. Spatpine of Newton 








Frank W, GRINNELL, Secretary, 60 State St., Boston 





SEVENTEENTH REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 


— To His Excellency 
: OF LEVERETT SALTONSTALL 
Governor of Massachusetts 


The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on opposite page), “for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the Commonwealth, the work accomplished and 
the results produced by that system and its various parts.’’* 

Since the last report the term of Charles A. McCarron, of Newton, 
as a member of the Council, expired in July of this year. John V. 
Spalding, of Newton, was appointed to succeed him. 


CONCURRENT STUDIES. 


As in recent reports, we list in a footnote for convenient reference 
the various independent investigations of the judicial system by 
commissions or committees during the past ten years or so as they 
approach the problems from different points of view and indicate 
public interest in the cost and efficiency of our courts. The latest of 
these studies is the report of the Judiciary Committee of the legis- 
lature sitting as a special commission under legislative order to study 
the District Court system. This committee recommended in its 
report (House 2770), reprinted in Mass. Law Quart. for July, 1941 

| (Vol. XXVI, No. 5), the abolition of three courts, The re-organiza- 
, tion of the Administrative Committee of the District Courts with 
enlarged functions, and several other bills which will be mentioned 
later. Some of these bills, including that relating to the Admin- 
: istrative Committee, were passed; and the committee was directed 
to consider further the matter of abolishing courts and other prob- 
lems of the system, and to report to the next legislature. 





* In 1925, the legislature also submitted the following request to the council. 


1925 RESOLVES, CHAPTER 27 


“Resolved, That the judicial council is hereby requested to investigate ways and means 
for expediting the trial of cases and relieving congestion in the dockets of the Superior 
Court, and, among other things, the advisability of increasing or of wholly removing the 
ad damnum limits of district court jurisdiction in civil cases; measures for discouraging 
frivolous appeals; measures for requiring parties to frame issues in advance of trial by 
greater specification in the declaration of what the plaintiff in good faith claims and 
greater specification in the answer of what the defendant admits or in good faith denies, 
with suitable penalties for frivolous or unfounded allegations and denials; ways and 
means for encouraging, so far as consistent with constitutional rights, trials without 
jury, including specifically an inquiry into the operation of the laws of Connecticut and 
Maryland relative to the waiver of jury trials in criminal cases; and any other ways and 
means that may appear feasible to said council for improving and modernizing court 
procedure and practice so that, consistently with the ends of justice, the proverbial 
delays of the law and attendant expense, both to litigants and the general public, may 
be minimized. (Approved April 24, 1925).” 
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THE NATURE OF THE PRESENT REPORT. 


As the legislature does not meet again until 1943, the present 
report like the 15th. report in 1940, calls attention to the various 
matters referred to the Council by the legislature with requests for 
consideration and recommendation in the annual report of 1942, 
and also calls attention to some of the recommendations hitherto 
made by the Council but not yet adopted. We feel, as stated in the 
15th. Report, that it will be helpful and in the public interest to 
place these matters before the bench, the bar and the public with a 
request for suggestions in regard to any of them for the considera- 
tion of the Council prior to its report. in 1942. This practice of invit- 
ing suggestions from the bench and bar is constantly increasing 
throughout the country as part of the Judicial Council movement, 
which, under the stimulation of the Massachusetts Judicature Com- 
mission of 1920, has spread over the country and brought more co- 
operation between bench and bar as to professional matters through 
councils, conferences, advisory committees and other methods. 

As stated in the 15th. Report, page 13: 


“One of the functions of a judicial council is to submit the best proposals which 
they can think of to adjust this or that part of the judicial system, or of the 
methods of procedure, to meet the changing public needs of justice, as well as of 
the tax payers who pay the public cost,—not with the expectation that these pro- 
posals will necessarily be adopted forthwith, but in order that they may be ready 
at hand as a basis for discussion and improvement when the public need is 
recognized sufficiently to stimulate action by the courts or the legislature.” 


In the performance of this function the Council needs the assist- 
ance of suggestions from the bench and bar. 


RECOMMENDATIONS ADOPTED THIS YEAR FROM THE 15TH. AND 16TH. 
Reports To DaTE. 


St. 1941, C. 477 Temporary Probation Officers. 
This was recommended in the 16th. Report, p. 33. 


St. 1941, C. 474 Common Trust Funds. 

A bill to authorize such funds was referred to the Council by the 
Legislature, and the subject was discussed at length in the 15th. and 
16th. Reports, with reprints in the appendix of the full text of the act 
proposed and other material relating to the subject. Suggestions 
were received from a number of members of the bar in answer to 
the request in the report, and the bill there printed was approved by 
the Council. These reports and approval formed the background of 
the discussion of the subject in the legislative session of 1941. The 
bill, as thus approved, with two additional sections suggested by the 
Bank Commissioner’s office was enacted. 
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St. 1941, C.341 as to Requirements for License to Sell Real Estate 
by Administrator, d.b.n. 


This was recommended in the 16th. Report, p. 65. 


St. 1941, C. 363 Privileged Communications of a Deceased Person 
as Evidence. 


This was the second draft act as to privileged communications 
recommended in the 16th. Report, p. 41. It was adopted as recom- 
mended, and extends G. L. C. 175, s. 65, so that, “a declaration of a 
deceased person shall not be inadmissible as evidence as hearsay or 
as private conversation between husband and wife if the court finds 
that it was made in good faith before the commencement of the 
action and upon the personal knowledge of the declarant.’ 


St. 1941, C. 323 Examination under G.L. 215, s. 44. 
This was recommended by the council in the 16th. Report, p. 45. 


St. 1941, C. 594, §§ 1 and 2. Low Value Tax Titles 


These sections incorporate the requirement of recording a tax 
deed of low value land within 60 days as a condition of validity—a 
requirement recommended by the Council in its 16th. Report, p. 48. 


PRE-TRIAL IN THE APPELLATE TAx Boarp AND ITs RESULTS 


We are glad to be able to report that following a conference of 
the Judicial Council and the chairman of the Appellate Tax Board, 
the pre-trial system was adopted in dealing with Boston appeals, 
with the results as described by the chairman of that board in con- 
nection with the table of business which will be found on page 00 
of this report. 

The chairman writes: 


“During the last fiscal year ending on November 30, 1941 you will note that 
a total of 11,148 appeals were disposed of. This compares with a total of 7,180 
disposed of in the prior year. The increase in the disposition of business over last 
year is 55+%, and the increase in disposition of appeals over two years ago 
is 80+%. Naturally the Board takes considerable satisfaction in this record. 
One of the most encouraging features of the report is the fact that at the end of 
the last fiscal year the amount of pending business had been reduced over 2,000 
cases. This record has been accomplished largely by establishing the pre-trial 
system, so-called, in the case of all Boston appeals. This procedure was not put 
into effect until April, 1941, and, therefore, was in effect only nine months out 
of the year. 

“Tn view of the interest which the Judicial Council has shown in the disposition 
of business by the Board the foregoing facts and the enclosed tables are of par- 
ticular interest to your members.” 
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Tue INCREASING UsE oF SMALL CLAIMS PROCEDURE 


The first report of the Judicature Commission (House 597 of 1920) 
was entirely devoted to the matter of “small claims’ then brought 
before the public by experiments in Cleveland and elsewhere and 
by the nationwide study entitled “Justice and the Poor,” by 
Reginald H. Smith, Esq., formerly counsel for the Boston Legal 
Aid Society. The Judicature Commission proposed the first state- 
wide “small claims procedure” in the country for claims not over 
$35.00 instead of recommending special courts. The act as recom- 
mended, in spite of opposition at the time, was adopted, with slight 
change in 1920, and has been administered, under rules adopted by 
the seventy-three district courts, ever since (the limit being raised 
later from $35.00 to $50.00). It is interesting to note the gradual 
demonstration of the public need for this procedure, as information 
as to its nature has spread and, doubtless, also, as administration 
has improved with experience. 

The extraordinary annual increase in the last four years is shown 
by the following table, which contrasts them with actions by writ. 





1941 1940 1939 1938 1937 1936 1935 1934 1933 1932 





Boston Municipal 
Court 





Writs Entered .. - 28,804 | 28,165 | 30,357 | 28,526 | 28,157 | 31,287 | 30,825 | 31,421 | 38,103 
Small Claims... - 1,596 1,551 1,434 956 941 881 961 1,043 1,420 
Remaining 72 Dis- 
trict Courts 
Writs Entered. .| 78,741 | 78,152 | 80,998 | 82,715 | 75,680 | 74,560 | 80,056 | 70,797 | 75,329 | 75,610 
Small Claims. . . | 4£,281 | 40,029 | 38,557 | 30,181 | 23,523 | 21,453 | 22,881 | 22,656 | 22,835 | 23,304 
































Small claims cases have made no marked gain, in a decade, in the 
Boston court, but in the remaining courts they have almost doubled. 
In fact, in many courts, small claims cases far exceed in number 
those brought by writ (see table facing p. 58). These cases must be 
brought in the judicial district in which the defendant lives or has 
his usual place of business. 

The figures would seem to show that the Judicature Commission’s 
object in recommending ‘Small Claims Procedure’ — the attain- 
ment of prompt justice for the small litigant through an inexpensive 
and informal procedure — is well along on the road to realization. 
Perhaps this story of twenty years may help the bench, the bar 
and the public to realize that some other suggested changes in mat- 
ters relating to the courts may be in the public interest and, in the 
long run, the interest of the public is also the interest of the bar. 
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GENERAL DISCUSSION OF CERTAIN DISTRICT 
COURT DEVELOPMENTS 


St. 1941, C. 682 Centralized Supervision in the District Court System 

Following the marked improvement in the functioning of the 
district courts throughout the Commonwealth since 1922, when the 
Administrative Committee of the District Courts was created with 
purely advisory functions, the Judicial Council, as well as other com- 
missions and committees, have repeatedly suggested the need of a 
certain amount of centralized supervising authority in addition to 
advisory functions. A beginning was made by St. 1936, C. 360, 
which was recommended by the Council in its 11th Report, giving 
the Administrative Committee supervision over the appointment 
and removal of probation officers. This was followed by St. 1939, 
Chs. 230 and 347, giving the Administrative Committee authority to 
prescribe the time for opening court, the hours when clerks’ offices 
should be open and the times for civil and criminal sessions. The 
successful results of the supervision of probation officers is testified 
to by the report of the special commission on the Juvenile Court 
System, which was filed in December, 1940 (printed as House 600 of 
1941, and reprinted in Mass. Law Quart. for March, 1941, Vol. X XVI, 
No. 3). It there appears that: 


“The commission has been impressed by the work of the Administrative Com- 
mittee of the District Courts in raising the standards for probation officers. No 
probation officer who does not fulfill the requirements set by the committee may 
now be appointed by the court. This provides a salutary and effective check 
which the commission desires to note because its existence is not generally known. 
It is, of course, of the highest importance that the courts select for probation 
work only the best qualified persons obtainable.” 


That commission then recommended additional full-time juvenile 
probation officers for certain groups of courts,—the groups and the 
selection of such officers also to be subject to the approval of the 
Administrative Committee. An act for this purpose was passed as 
St. 1941, C. 677. Finally, the legislature also, following the sugges- 
tion of the Judiciary Committee contained in its report (House 2770) 
of 1941, already referred to, enlarged the Administrative Com- 
mittee to five members with still more extended supervisory func- 
tions as to uniform practices, blanks, records, keeping of records, 
and “general superintendence; but not appointive power, except as 
otherwise provided by law, of all the district courts with certain 
specified limitations. Following the recommendation of the Judicial 
Council in its 16th. Report, p. 10, the new administrative com- 
mittee will be selected by the Chief Justice of the Supreme Judicial 
Court from among the justices of all the district courts instead of 
being limited to the presiding justices of the appellate divisions. 
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Thus we, gradually, have been approaching a more unified, more 
modern, and more business-like district court system of the kind 
recommended as an object by the Judicial Council throughout its 
existence. There is still much to be done, but there has been progress. 

The act creating the new administrative committee reads as 
follows: 


CHAPTER 682 


An ACT RELATIVE TO THE ESTABLISHMENT, POWERS AND DUTIES OF AN ADMIN- 
ISTRATIVE COMMITTEE OF THE DISTRICT COURTS OTHER THAN THE MUNICIPAL 
COURT OF THE CITY OF BOSTON. 


Section 1. Chapter two hundred and eighteen of the General Laws is hereby 
amended by striking out section forty-three A, as amended by chapter three 
hundred and twenty-four of the acts of nineteen hundred and thirty-eight and 
inserting in place thereof the following:— 

Section 43A. There shall be an administrative committee of the district courts 
which shall consist of five justices of the district courts, other than the municipal 
court of the city of Boston, appointed by the chief justice of the supreme judicial 
court, each for a period not exceeding two years as said chief justice may deter- 
mine. Any such justice may be reappointed. The committee shall be authorized 
to visit any district court, other than the municipal court of the city of Boston, 
or any trial justice, as a committee or by sub-committee, to require uniform 
practices, forms of blanks and records, and to superintend the keeping of records 
by clerks and by trial justices. Such administrative committee shall have gen- 
eral superintendence but not appointive power, except as otherwise provided by 
law, of all the district courts, other than the municipal court of the city of Boston, 
and their clerks and other officers, and may regulate the assignment of special 
justices in any of such district courts, determine the number of simultaneous 
sessions which may be held by such district court, the sittings of special justices, 
and, subject to the provisions of section fifteen of this chapter, shall determine 
the times for holding criminal and civil sessions. Without limiting the generality 
of the foregoing, the committee shall require records to be kept which shall be 
available to the general court and which shall show the hours of opening and 
adjourning of court and any simultaneous session thereof on each day, the names 
of the justices and special justices holding court or a simultaneous session thereof, 
and any other information which may generally assist in the determination of the 
nature and volume of and the time required to complete all work done by any 
of such district courts. 

In the case of the refusal or failure of any justice or special justice, clerk or 
officer of any of the district courts, other than the municipal court of the city of 
Boston, to comply with any order of the committee in performance of its duties 
and powers by this section established, the committee shall report such person 
or persons to the chief justice of the supreme judicial court with a statement 
of such non-compliance, and upon hearing by said chief justice or any justice of 
the supreme judicial court to whom said chief justice may refer the matter, and 
upon finding that such person has not complied with such order of the committee, 
the supreme judicial court shall forthwith make an appropriate order as to the 
matter involved. 
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The members of the committee shall be allowed the necessary expenses, includ- 
ing clerical expenses, incurred in the performance of their duties, subject to the 
approval of the governor and council, and shall receive such compensation for 
their services actually performed in the work of such committee as the governor 
and council shall approve, to be paid from the treasury of the commonwealth. 

To promote a co-ordination in the work of the courts, the administrative com- 
mittee may call a conference of any or all of the justices of the district courts, 
including the municipal court of the city of Boston, or other officer connected 
with such courts, and the traveling expenses of such justices or officials for attend- 
ing any such conferences shall be paid as the other expenses of the respective 
courts are paid. 


Section 1A. Upon the appointment of a new administrative committee under 
section one of this act the administrative committee of district courts, existing 
under authority of section forty-three A of chapter two hundred and eighteen of 
the General Laws, as heretofore in effect shall cease to exist. So far as the pro- 
visions of this act are the same as those of previously existing laws, they shall be 
deemed to be a continuation thereof. 

Srctron 2. This section shall take effect upon its passage. 


Following a recommendation of the Judiciary Committee in 
House 2770, the legislature also enacted Chapter 664 of the acts of 
1941, which will result in the gradual reduction of the number of 


special justices by the provision that vacancies on death or resigna- 


tion shall not be filled until the number of specials attached to each 
court (other than the Municipal Court of the City of Boston) has 
been reduced to one. This step had been recommended by the 
Judicial Council for some years (see 14th Report 16). 

A bill for retirement allowances for special justices who have 
served for at least ten years was also adopted as St. 1941, Chapter 
689 on recommendation of the Judiciary Committee as follows: 


An ACT RELATIVE TO THE RETIREMENT OR RESIGNATION OF SPECIAL JUSTICES IN 
DISTRICT COURTS. 


Section 1. A special justice of a district court including the municipal court 
of the city of Boston, who has been a special justice for at least ten years, and 
who shall have attained the age of sixty-five years, and who shall resign his office, 
shall be entitled to receive a pension for life at an annual rate equal to three 
quarters of his average yearly earnings as such special justice during the period 
of ten years next preceding such resignation, to be paid from the same source and 
in the same manner as the salary of the justice of his court is paid; provided, 
however, such pension shall not be greater in amount than three quarters of the 
salary of the justice of his court or in case of the municipal court of the city of 
Boston, of an associate justice of said court. 


Section 2. This act shall take effect upon its passage. 
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DISTRICT COURT JUDGES SITTING IN THE SUPERIOR 
COURT FOR TRIAL OF MISDEMEANOR CASES 


Following the suggestion in the final report of the Judicature 
Commission (House 1205 of 1920, p. 102) the legislature provided 
by St. 1923 C. 469 (amended by St. 1924 C. 485) as a temporary 
measure for three years to break the congestion of the criminal 
docket in the Superior Court, that the Chief Justice of the Superior 
Court may call in district court justices to try cases appealed from 
district courts. Since that time the act has been renewed for three- 
year periods. In the 16th. Report (pp. 15-16) after pointing out the 
cost and the marked decrease in criminal appeals, the Judicial 
Council said that ‘“‘the withdrawal of the standing justices from 
their courts to try misdemeanor cases in the Superior Courts has 
weakened the district courts, of course, as the justices of those 
courts cannot do the work they were appointed for if they are called 
into another court.” The Council recommended ‘that the act be 
allowed to expire and that other experiments be tried to meet the 
needs of the community, better calculated to avoid unnecessary and 
expensive waste motions in the judicial system.” 

The legislature renewed the act by St. 1941, Chapter 576, until 
December 31, 1943. 

We invite comment and suggestion in regard to this subject, and 
call attention to the following facts, supplied by the clerks of court 
in the various counties as tabulated in the 9th. and later reports of 
the Council. 


Days oF SItTiInGs oF SuPpERIOR CourT AND District Court JUSTICES IN THE 
SuPERIOR Court FoR CRIMINAL BUSINESS FOR YEARS ENDING JUNE 30th 

































































| 1936 | 1937 1938 1939 | 1940 1941 
| | 
i3.c.iDC/8.C/DCISBCIDGIBCIDGIsa.cipDCcisneg IDG 
Jus- Jus- Jus- Jus- Jus- Jus- Jus- Jus- Jus- Jus- Jus- Jus- 
tices | tices | tices | tices | tices | tices | tices | tices | tices | tices | tices | tices 
l | | l l l l | j j 
Barnstable....| 20%} 0 | 10%] 12 | 10 | 4% 5u%l 9 | 4 oh ee 10 
Berkshire... .. | 18 7 te, aa ee 3 | <6 17 0 i ae 14 0 
Bristol....... | 47 52 | 40 16 39 49 55 36 | 42 | 35 | 53 36 
BES si. Sbieres | 58 69 54 66 52 72 70 68 | 60 58 | 68 54 
Franklin...... a io 9 2 14 3 12 0 11 0 18 0 
Hampden..... | 43 0 37 2 32 0 34 0 | 45 0 | 52 0 
Hampshire... . 10 8 13 15 10 7 11 9 16% 0 | 14 0 
Middlesex .... | 202 |; 99 176 69 187 125 188 131 191 118 | 97 132 
Norfolk ...... |} 41 6¢ 42 60 76 53 46 52 | 40 | 48 48 50 
Plymouth..... | 24 26 | 33 27 27 20 | 34 24 | 24 49 25 
Suffolk.......} 474 | 288 488 | 234 | 492 | 243 | 539 | 271 543 54 | 489 | 228 
Worcester ....| 78 | 65 | 77 | 64 | 98 35 | 82 | 68 | 88 | 58 | 73 | 54 
‘ist Bee ae 
{103434 76 | 991%4| 613 |1055 | 6783%4|1079%4| 628 1113134] 605 | 939 | 589 
days | days | days days | days | days days | days | days | days days | days 
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3. DISTRICT COURT BUSINESS, 1934-1941 


A Seven YEAR CoMPARISON OF YEARS FROM 
OcToBER 1 To SEPTEMBER 30, INCLUSIVE 
(This table does not include the business of the Boston Municipal Court) 
A comparative statement by the Administrative Committee of the District 
Courts in regard to the 1941 figures will be found on pages 58 and 59. 


1934 1935 1936 1937 1938 1939 1940 


to to to to to to to 
1935 1936 1937 1938 1939 1940 1941 
Civil entered..... 80,056 74,560 75,680 82,715 80,998 78,152 78,966 
Contract...... 32,036 28,144 27,890 30,271 30,968 30,735 31,069 
Tort.......... 32,403 30,813 32,260 35,886 34,016 32,759 35,133 
Summ’y Process.. 14,651 14,267 14,707 15,596 14,770 13,673 11,898 
All other cases. . 965 1,336 823 962 1,244 985 865 
Rem. to 8. Ct..... 8,887 10,406 13,065 14,595 13,334 12,805 13,453 
Rep. to Ap. Div.. . 339 337 312 267 294 260 305 
Appeals to 8.J.C.. 42 59 38 36 24 28 22 
Sup. Process..... 9,038 9,701 11,067 16,029 17,652 19,155 19,878 
Small Claims..... 22,881 21,453 23,533 30,181 38,557 40,029- 45,281 


Criminal cases.... 159,273 155,560 157,869 149,569 149,937 152,631 167,885 
Crim. ap. to S.C.. 7,026 5,765 5,050 5,375 4,867 4,372 4,637 


Drunkenness..... 71,542 70,223 72,925 65,147 63,361 61,365 67,991 
Op. under inf. 

mtox. lig........ 5,451 5,099 5,532 4,613 4,409 4,456 5,119 
Tot. Auto. cases.. 46,475 50,023 45,762 47,694 48,568 54,016 64,197 
Liquor cases... .. 844 727 574 485 389 447 488 
Juv. cases under 

17 years. ...... 6,887 5,680 6,524 5,834 6,270 6,071 5,855 


Tot.mot.tortcases 27,800 20,568 28,081 31,588 29,585 28,533 31,190 
Removalsbyplf. 3,482 4,967 6,456 6,851 6,230 5,353 5,209 
Removals by def. 4,277 3,850 4,929 6,175 5,470 5,984 6,822 
Removals by both 52 108 115 50 51 33 44 





Total rem. of mc- 
tor tort cases.. 7,761 8,925 11,500 13,076 11,751 11,280 12,075 


For the figures as to each Court see table facing p. 58. 


The table on the next page is a comparison of population and 
judicial load. The former is based on the 5 year census interval. 
The latter on the interval during which the weighting scale has been 
constant, which begins with 1937. The judicial load varies from the 
court load only in the exclusion, in the former, of removed civil cases 
and of drunks released by probation officers. 

The general disparity between rise and fall of population and load 
respectively suggests that population is not a fair test of district 
court work. This cannot be charged to errors in weighting. If gross 
entries are taken there will be disparity though the percentages 
will differ. For table of drunks released see p. 60. 
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COMPARISON OF POPULATION AND JUDICIAL LoapD IN 72 JupictaL Districts 




















7a = oS 
2 z Z 3 = ee 3 
5 = ol 3Z = , oe Ae 
3.3 3 - 5. 8. | 273 st 
Ass Asa =$ 3 % $= - 
Court 339 33.9 § Re 3s 36 . as 
| 2o ||| la | 
cm ° a 
258 | 383 | 3 | 22 | Fe | £88 | 
Boston Municipal....... —_ _ — 154,831 | 161,119 — 
| Se pape are 235,745 235,8 874 0 35,563 45,078 44,36 +26 
NS 3.5.4b63.040008 191,003 192/928 +1 29,219 789 29,375 0 
eae 205,662 209,433 42 32,820 38,076 44,964 +37 
OS ee 153,628 Unavailable 30,044 34,667 33,709 +12 
New Bedford.......... 142,482 140,153 -2 14,059 11,416 12,462 -11 
Cambridge.............| 171,485 177,759 +4 31,612 34,022 37,925 +20 | 
pS ree 172,818 Unavailable 18,063 23,157 24,463 +35 
areas 127,375 133,080 +4 13,706 15,481 12,345 —10 
CT cee ccsdcnces 130,677 131,703 +1 12,019 11,152 10,775 -10 
ae ,688 136,400 -1 17,228 19,112 21,482 +25 
Lawrence 123,067 124,849 +1 9,693 10,250 11,875 +23 
Ms ceepeecscce ts 138,000 148,839 +8 20,014 21,216 24,300 +21 
Se 103,908 102,177 —2 11,526 14,828 16,082 +40 
aan ~~ seamed 113,992 Unavailable 11,158 12,487 12,641 +13 
Te awbadedsacsé pas 89,893 90,156 0 10,081 11,210 11,616 +15 
Brockton ie hea s 80,377 79,191 -1 10,077 10,373 10,138 
East Boston........... 78,306 76, "431 —2 12,927 11,792 15,368 +19 
a: 81,496 75,664 -—7 18, 715 19,819 17,748 —5 
South Boston 61,215 Unavailable 9/807 10,018 10,785 +10 
Haverhill. . 55,100 52,97 —4 5,976 6,324 6,781 +13 
ED. 60000602 56,537 53,750 —-5 3,684 4,656 4,032 +9 
Hampshire 64,633 64,904 0 5,324 4,898 85 +29 
EE E> 77, A92 79,037 +2 8,841 14,221 12,623 3 
ere 61,286 61,698 +1 7,255 7,827 9,842 +36 
RG S: s dsara e's Kew <0'04 56,428 56,432 0 4,942 9835 6,301 +27 
RS 5x Saco eu nwe ain 59,660 66,269 +11 7,645 9,517 10,231 +34 
I hoa bo be echarese 65,276 69,873 +7 11,417 11,774 15,873 +31 
a 44,694 46,274 +4 ’ 4,659 7,497 +97 
LS 0 dial baetkaai'n. ein 59,827 67,597 +13 7,387 7,856 8,551 +16 
has ale ates se 0% 56,362 Unavailable 6,507 8,023 9,340 +44 
Franklin-Greenfield. ... . 41,850 41,322 -1 3,490 3,533 4,244 +22 
Southbridge............ 39,390 44,034 +12 6,880 5,080 5,838 —15 
Se 47,490 49,786 +5 9,194 11,593 16,716 +82 
Ps caddaeasccese 41,067 42,067 +2 3,512 3,391 4,515 +29 
Abington........ F 39,367 43,170 +10 4,394 5,260 6,420 +46 
I anne ss | 43,930 41, 664 =f 3,035 2,630 3,099 +2 
Athol-Gardner.........| 39,436 4l, +5 3,902 4,154 4,647 +19 
Charlestown. ... . 31,663 Unav: silable 6,466 6,868 7,589 +17 
Framingham... . ,096 +7 4,303 5,588 6,037 +40 
Gloucester -1 3,406 3,279 3,506 +3 
Franklin... +10 4,387 3,982 4,278 —2 
Concord... +18 3,932 4,315 5,077 +29 
Blackstone....... +2 2,024 1,805 1,589 —21 
Westfield....... aoe —4 2,964 3,474 2,794 —6 
North Adams......... +3 2,029 2,444 2,436 +20 
Marlborough. ... . cal —4 2,010 2,705 2'551 +27 
G8 as ere cso A's | +5 1,428 1,900 2,247 +57 
Newburyport. ... -—4 2,894 2,847 3,215 +11 
Plymouth....... +9 2,243 2,150 3,171 +41 
Peabody......... +4 2,933 3,159 3,149 +7 
DION. oo v6 cesses oo) 2,287 2,360 2,284 0 
East Brookfield........ +2 1,228 1,322 1,589 +21 
— Pe Mahe eons ae +6 2,153 1,967 1,794 —17 
BED. 5:0 4:0 baie « , +4 2,159 2,370 2,361 +9 
Middleborough. a OE +9 2,865 3,347 5,052 +76 
—* wien Rae ne ae +6 2,084 2,389 3,284 +58 
1 rr: +9 2,532 2,743 4,660 +84 
EES tecccnn ts +5 1,403 1,609 1,455 +4 
“ar re | —1 1,630 1,481 1,149 —29 
RESORT | —6 1,561 1,623 1,845 +18 
EET: | +22 3,340 2,898 4,166 +25 
Provincetown.......... +7 1,627 1,852 1,856 +14 
Great Barrington....... | 0 1,386 1,633 1,253 —10 
ME ss Kb htwse 6 6d bed | +2 2,091 3,345 2,804 +34 
Dede babeks ten «4 +3 1,229 1,372 1,114 +9 
Sees yo —30 1,232 1,045 869 —29 
ual king wick or dion +5 575 665 510 —11 
7 SENS er } +13 821 727 705 —14 
inchendon...........| +06 410 1,039 1,051 | +156 
Dukes County......... +14 938 897 745 —21 
Williamstown.......... +10 574 579 567 —1 
Nantucket............. 5 
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TRIAL JUSTICES 


The 16th. report of the Council contained brief account of the 
history of the office of trial justice and the suggestion that the time 
had come when they were not needed, that no more justices of the 
peace be designated as “trial justices” and that their present juris- 
diction be repealed so that the criminal business of the towns in 
which they now function may be attended to by the district courts 
in which those towns are located. Trial justices have no civil 
jurisdiction. 

We invite comment. 


The business reported to the Administrative Committee of the 
District Courts this year appears in the following table. 


STATISTICAL COMPILATION OF WorK OF TRIAL JUSTICES 


October 1, 1940 to September 30, 1941 











; 4 : 3 5 28 

o o = oe 

2 g 2 c 3 5 $3 

6) < e 3 $3 

on ~ 2 wo = 

os = e 5 &o 32 25 

Ga I Ss i” Se a¢ oo 

a5 3 - E £3g 5° i fs 

a = E 3 £e _ Bes 

oa 5 A < o8 as Sak 

Trial Justices at 

Sere 24 0 0 19 0 0 0 
North Andover... .. 125 0 27 72 7 0 0 
Sd cha ieee cares 58 0 8 4 0 0 1 
PS ice sivccks 25 2 11 17 2 0 0 
Hopkinton......... 12 0 5 0 0 0 0 
ES Sas 114 7 57 28 0 0 1 
IES «sly d's o.ad.dele 289 2 83 142 0 0 0 
Marblehead........ 192 0 120 38 10 0 3 
BPS RR eS 251 0 61 134 14 0 14 
DN Ss 04:55 0 Saas 259 2 117 77 0 13 0 
.  _ ere 1,349 13 489 531 33 13 19 


























MATTERS REFERRED TO THE COUNCIL BY THE 
LEGISLATURE. 


ATTACHMENTS — 16 BILLS 


By Resolves Chapters 7 and 17 the “‘subject matter” of the follow- 
ing bills was referred to the Council for investigation and report. 
Suggestions as to any and all of them are requested by the Council. 

Senate 220 to extend the $20 wage weekly exemption from at- 
tachment to a fisherman’s “lay.” 

Norte: The present wage exemption was recommended in the 9th 
Report, p. 36, for reasons there stated and see 13th. Report, p. 31. 

House 226 to abolish attachment by trustee process before judg- 
ment and execution. 

House 767 requiring permission of a judge on attachment before 
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judgment with discretion in the judge to require security and notice 
except in trustee process. In trustee process permission is required 
and trustee may move for security, etc. Par. 5 would reduce weekly 
wage exemption to $15. 

House 783 for repeal St. 1938 C. 343 requiring permission for 
trustee process on wages. 

House 785 to add to Par. 8 of said act the words “‘but this clause 
shall not apply to an action of contract for necessaries furnished to 
the defendant or his family.” 

House 1097 to repeal G.L. C. 308 and St. 1938 C. 348 requiring 
permission for keepers. The reasons for the present law will be 
found in the 10th. Report of the Judicial Council, p. 40. 

House 1098 to limit said chapters to “a claim of fifty dollars or 
less.”’ 

Nore: The ad damnum would always be made over $50. 

House 1099 to limit Par. 32 inserted by St. 1938 C. 343 (requiring 
permission to trustee wages) to a claim not reduced to judgment and 
execution. 

House 1100 to limit St. 1938 C. 343 as to wages to claims of $50 
or less. 

House 1101 to limit G.L. C. 223, Par. 44A (see St. 1937 C. 225) 
(requiring consent to attachment of cars) to a claim of $50 or less. 
The reasons for the present law will be found in the 10th. Report 
of the Judicial Council p. 40 and 12th Report pp. 38-39. 

House 1102 for repeal said Par. 44A. 

House 1103 for repeal of St. 1938 C. 343 as to permission for 
attachment of wages (compare H. 1100 above). The reasons for 
the present law will be found in the 9th Report of the Judicial 
Council p. 36. 

House 1400 to prohibit attachment of wages “‘unless in an action 
upon a final judgment.” 

House 784 permission to attach wages not to be required in action 
on a judgment recovered in a Massachusetts court. (Compare 
H. 1099 above.) 

House 1096 to amend G.L. C. 223, §§ 74, 75 and 78 to provide 
that encumbered personal property may be attached and held if 
the attaching creditor pays or tenders to the mortgagee, etc., the 
amount within 10 days after demand, the mortgagee, etc., when 
demanding payment shall state in writing an account and in case 
of conditional sale furnish a copy of the agreement. If not paid in 
10 days, attachment dissolved, property restored and creditor liable 
for damages. If the creditor does not recover, he may hold property 
until he gets what he paid. 

House 1747. An entire revision of the attachment law. This bill 
is printed in full in Appendix C, p. 39. 
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LEGACIES INVALID FOR FRAUD OR UNDUE INFLUENCE. 


By Resolves Chapter 18 the following bill was referred to the 
Council. 


SENATE 428. AN AcT REGULATING THE DISPOSITION OF CERTAIN PROPERTY UNDER 
WILLS IN CERTAIN CASES OF FRAUD OR UNDUE INFLUENCE PRACTICED ON THE 
TESTATOR. 


Section 1. Chapter one hundred and ninety-one of the General Laws is hereby 
amended by inserting after section twenty-four, as appearing in the Tercentenary 
Edition, the following new section:— 


Section 24A. If a decree is entered disallowing any devise or legacy contained 
in a will offered for probate, because of the fraud or undue influence exercised on 
the testator with reference thereto by the devisee or legatee of the property 
therein devised or bequeathed, such property shall not fall into the residuum 
of the estate, but shall be administered as intestate property. 


Section 2. This act shall apply to all petitions for the probate of wills filed on 
and after the effective date of this act. 


It has been the general rule of construction of wills, commonly 
recognized, so far as we are aware, in American jurisdictions, that 
when legacies lapse whether because of the death of the legatee or 
for any other reason, the amount, or subject, of the gift falls into, 
and is distributed as part of, the residue of the estate if there is a 
residuary clause in the will disposing of the residue. The obvious 
reason for this rule is that the testator by providing a residuary 
clause has expressed a clear intention of disposing of his entire estate. 
Accordingly, any earlier specified gift which fails for any reason, 
becomes part of the residue in accordance with the expressed inten- 
tion. It is only where there is no such expressed residuary clause 
that lapsed gifts become intestate property because the purpose of 
our law is to carry out the expressed wishes of the testator. 

The proposed bill would make an exception to this rule in the 
case of invalid legacies. At present expressed intention of a complete 
disposition of the estate by the residuary clause covers them (see 
Wellman v. Carter 286 Mass. at pp. 250 and 255). Of course, if the 
residuary clause were obtained by fraud or undue influence, there 
would be no “residue” and any lapsed gifts for any cause would be 
intestate property; but no legislation is needed to secure that result 
as it is the law today and the proposed bill does not relate to that 
situation. 


We doubt the advisability of the bill but invite suggestions. 
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SENATE 413. AS TO VIOLATION OF STATUTES, 
ORDINANCES, ETC., AS EVIDENCE OF NEGLIGENCE 


By Resolves, Chapter 17, Senate bill No. 413 was referred to the 
Council. It reads as follows: 


SENATE 413. AN ACT RELATIVE TO THE ADMISSIBILITY OF EVIDENCE OF VIOLATION 
OF STATUTE, ORDINANCE, OR WRITTEN RULE AS EVIDENCE OF NEGLIGENCE. 


Section 1. In any civil action evidence of the violation of any statute, ordi- 
nance, or town by-law by a party to such action or by any person for whose acts 
such party is claimed to be responsible legally shall be inadmissible as evidence 
of negligence or lack of due care on the part of such party or person. 


Section 2. In civil actions evidence of a violation by a party of written rules 
or codes of practice adopted by any person as a guide of conduct for his employees 
or others for whose acts it is claimed that he is responsible legally shall be inad- 
missible as evidence of negligence or lack of due care on the part of any person 
alleged to have violated such rule or code of practice. 


We invite suggestions and call attention to the memorandum sub- 
mitted to us, in support of the bill, by Leland Powers, Esq., the 
petitioner, which is printed in Appendix B of this report, p. 36. 


MOTOR VEHICLE INSURANCE FOR PUBLIC BODIES 
AND CHARITABLE CORPORATIONS 


By Resolves, Chapter 17, the following bill was also referred to 
the Council: 


SENATE 222. AN AcT RELATIVE TO MOTOR VEHICLES OWNED BY THE COMMON- 
WEALTH OR ANY OF ITS POLITICAL SUBDIVISIONS OR BY CHARITABLE CORPORA- 
TIONS. 


Section 1. Chapter two hundred and twenty-three of the General Laws is 
hereby amended by inserting after section two A the following new section :— 


Section 2B. An action may be begun against the commonwealth, or any 
county, city, town or other subdivision of the commonwealth, or a charitable 
corporation owning a motor vehicle, for damages for bodily injuries or death 
caused by the operation or use of such motor vehicle, but the defendant thus 
names in the writ if not liable for the negligence of its servants or agents shall 
suggest its exemption from such liability and withdraw from the suit by filing a 
suggestion of insurance and specifying the name and address of the driver of such 
vehicle and the name and address of the insuring company; thereupon, the name 
of such driver shall be substituted as defendant in the action, and the plaintiff 
shall summon the said driver and said insurance company, by registered mail 
with return receipt requested, to appear and defend, and the action shall pro- 
ceed as if originally begun against such driver. The foregoing procedure shall 
also apply by leave of court for cause shown by any defendant in an action whose 
car was driven with his consent but by a person not his agent. 
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Section 2. Chapter twenty-nine of the General Laws is hereby amended by 
adding at the end the following new section:— 


Section 64. Any department, board or commission of the commonwealth may, 
with the approval of the governor and council, provide for the payment of a 
proper charge for effecting insurance providing indemnity for, or protection to, 
any officer or employee of the commonwealth against loss by reason of his liability 
to pay damages to others for bodily injuries, including death at any time result- 
ing therefrom, or for damage to property, caused by the operation, within the 
scope of his official duties or employment, of motor or other vehicles owned by 
the commonwealth, to an amount not exceeding five thousand dollars on account 
of injury to or death of one person, and not exceeding one thousand dollars on 
account of damage to property. 


The first section, except the last sentence, is similar to the first 
two sections of the draft act suggested by the special commission on 
the Motor Vehicle Law in 1930 (Senate 280 of 1930, reprinted in 
Mass. Law Quart. for February, 1930, p. 35, following discussion, 
pp. 32-35). The last sentence of Section 1 and all of the second 
section of Senate 222 are new. 

Since the report of that commission the legislature has provided 
that counties, cities and towns, and county commissioners acting as 
trustees of tuberculosis hospitals, may protect their officers and em- 
ployees by insurance against liability for death, personal injuries 
and damage to property arising out of the operation of a motor or 
other vehicle in the performance of their duties; and as to the com- 
monwealth itself has provided that the attorney-general upon re- 
quest shall defend, and may settle, any action against an official or 
employee of the commonwealth similarly arising. The provision 
as to officers and employees of the commonwealth is also made 
applicable to cities and towns which do not carry insurance, defense 
or settlement to be determined by the mayor or selectmen. The 
limit of liability is $5,000 for death or personal injury and $1,000 
for property damage. (See St. 1931, c. 458, St. 1933, c. 318, St. 
1934, c. 291, St. 1935, c. 106.) 

Senate 222 apparently is only procedural and not an attempt to 
change the substantive law as applicable to the commonwealth, 
counties, cities, towns and charitable corporations in cases of 
negligent operation of motor vehicles. The bill seems to us to be 
inaptly drawn to effect the intent we ascribe to it. We invite 
comment. 

Lincoln Bryant, town counsel of Milton, appeared before the 
Committee on the Judiciary in opposition to the bill and has sub- 
mitted a memorandum to the Council which is printed in Appendix 
A of this report. 

The last sentence of Section 1 of the proposed Act seems to relate 
to an entirely different matter which has no relation to the subject 
and raises independent questions. 
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LIBEL, SLANDER, AND TRUTH AS A DEFENCE. 


By Resolves, Chap. 38, three bills relating to these subjects 
(Senate 192 and 193, and House 307) were referred to the Council 
for report, and the Council was also requested to investigate the 
entire subject-matter of libel, in order to ascertain what changes or 
additions to the laws of the Commonwealth on that subject are 
advisable. 

The present statutes on the subject of libel in Massachusetts are 
to be found mainly in the chapters relative to pleading and practice, 
civil and criminal, as follows. As to civil actions — G. L. (Ter. Ed.) 
Chap. 231, Sees. 91 to 94; and as to criminal proceedings, Chap. 278, 
Sec. 8. These statutes have been in effect for many years, the latest 
changes being introduced by St. 1912, Chap. 706, now appearing in 
G. L. Chap. 151, Sec. 13, as to the publication of names of employers 
violating the minimum wage law, and by St. 1918, Chap. 111, now 
appearing as G. L. Chap. 112, Sec. 12, as to disclesure of information 
by physicians. 


House Bru 307. 
This is a bill of one sentence to provide that: 


“The writer of any untrue statement actuated by malice and published in a 
newspaper, magazine, or other publication, shall be civilly and criminally liable 
therefor.”’ 


This would change the law by requiring “malice” as a basis of 
liability for publication of untrue statements. The meaning of the 
word “publication,” in the proposed bill, is not clear. 


We invite comment. 


SENATE Brits 192 anv 193. 

Senate 192 consists of one section relating to the criminal law and 
proposes an amendment identical in language with the second sec- 
tion of Senate 193 relating to civil actions for libel. The bill would 
amend Sec. 8 of G. L. Chap. 278, so as to read as follows, the new 
parts being in italics: 


Section 8. The defendant in a prosecution for writing or for publishing a libel 
may introduce in evidence the truth of the matter contained in the publication 
charged as libellous, or the fact that the alleged libel is a fair and substantially 
accurate copy, report or summary of the whole or part of any writ, order or pleading, 
filed with any court or clerk of court; and the truth or such fact shall be a justifica- 
tion unless actual malice is proved. 


Section 2 of S. 193 would make a similar change in G. L. C. 231, $92. 


The purpose of the proposed amendment is to permit the publica- 
tion of pleadings and other papers filed in court unless they have 
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been impounded. In connection with this proposal and the similar 
proposal in Sec. 2 of Senate 193 (as to civil action), the cases cited 
in a footnote* have been called to our attention. 


We invite comment and suggestions. 


SECTION 1 oF SENATE 193. 


This section proposes to change Section 91 of G. L., C. 231, which 
now reads as follows: 


“Section 91. If the defendant in an action for slander or for publishing a 
libel justifies that the words spoken or published were true, such allegation, 
although not maintained by the evidence, shall not of itself be proof of the malice 
alleged in the declaration.” 


The proposed section would read as follows, the new part being 
printed in italics: 


“Section 91. If the defendant in an action for slander or for publishing a libel 
justifies that the words spoken or published were true, such allegation, although 
not maintained by the evidence, shall not be proof of actual malice; nor shall the 
publication by the defendant on other occasions of unrelated or of privileged de- 
famaitory statements concerning the plaintiff be evidence of such malice.” 


This change is proposed because of the case of Conroy v. Fall 
River Herald, etc., Co. 306 Mass. 488. In connection with this sug- 
gestion, the cases in the footnote have been called to our attention.** 


We invite comment. 


SECTION 3 oF SENATE 193. 


This section proposes to change Section 93 of G. L. C. 231. See- 
tion 93 now reads as follows: 


“Tf, in an action for libel, the defendant, before the answer is required to be 
filed therein, gives written notice to the plaintiff or to his attorney of his inten- 





* Kimball v. Post Publishing Co., 199 Mass. 248; 

Connor v. Standard Publishing Co., 183 Mass. 474; 

Lundin v. Post Publishing Co., 183 Mass. 474; 

Cowley v. Pulsifer, 137 Mass. 392; 

St. 1897, C hap. 439, Sec. 1, now G. L. Chap. 4, Sec. 7, Cl. 26; 
Dyer v. Scott, 2 253 Mi ass. 430 at p. 432; 

Thompson v. Boston Publishing Co., 285 Mass. 344; 

Campbell v. New York Evening Post, 245 N. Y. 320; 

Lybrand v. State Co., 179 8. C. 208; 

Mengel v. Reading Eagle Co. 241 Penn. 367; 

And Carroll’s Kentucky Statutes; Baldwin’s 1936 Revision, Chap. 77b, Sec. 2438b-2. 


*Bodwell v. Swann, 3 Pick. 376, 378-9; 
Tatson v. Moore, 2 Cushing 133, 137; 
Commonwealth v. Damon, 136 Mass. 441, 448; 
oane v. Grew, 220 Mass. 171, 180 
Conroy v. Fall River Herald News Publishing Company supra.; 
Conant v. Leslie, 85 Maine 257; 
Miz v. Woodward, 12 Conn. 262, 292-3; 
Barr v. Hack, 46 lowa 303; 
Jacobs v. Cater, 87 Minn. 448; 
Smith v. Singles, 6 Penn. (Del. ) 544; 
Thompson v. Powning, 15 Nevada 195, 204; 
Lauder v. Jones, 13 N. D. 525, 552; 
Giehl v. Winkler, 164 Ill. App. 358. 
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tion to publish a retraction of the libel, accompanied by a copy of the retraction 
which he intends to publish, he may prove such publication in mitigation of 
damages. If, upon such notice, the plaintiff does not accept the offer of retrac- 
tion, the defendant may prove in mitigation of damages his offer to publish such 
retraction and that the offer was not accepted, and that the alleged libel was 
published in good faith and without actual malice; and unless the plaintiff proves 
actual malice or want of good faith, or a failure either to retract or offer to retract 
as aforesaid, he shall recover damages only for the actual injury sustained; but 
in no action of libel shall exemplary or punitive damages be allowed.” 


The proposed new section would read: 


“Section 98. Where the defendant in an action for libel, at any time after the 
publication, either before or after such action is brought, but before the answer is 
required to be filed therein, gives written notice to the plaintiff or to his attorney 
of his intention to publish a retraction of the libel, accompanied by a copy of the 
retraction which he intends to publish, and the retraction is published, he may 
prove such publication, and if the offer is not accepted he may prove such non- 
acceptance, in mitigation of damages. If within a reasonable time after receiving 
notice in writing from the plaintiff that he claims to be libelled the defendant 
make such offer and publish a reasonable retraction, or if such offer is not ac- 
cepted, he may prove that the alleged libel was published in good faith and with- 
out actual malice, and the plaintiff shall recover only for any special damage 
sustained. In no action for libel shall exemplary or punitive damages be allowed; 
nor shall proof of actual malice enhance the damages.” 


Part of this amendment is intended to clarify the meaning of the 
words “actual injury” after an offer of retraction, by defining it as 
“special” damage. In connection with this proposal, our attention 
has been called to the opinion in Ellis v. Brockton Publishing Co. 
198 Mass. 538 and other cases and statutes in a footnote.*** 

The proposed new Section 93 also contains certain other changes 
indicated by italics. The last clause in italics relative to “malice” 
is directed at a statement in the opinion in Conroy v. Fall River 
Herald News Co. 306 Mass. 488 at p. 492, that, ‘malice could be 
proved by the plaintiff to take away the defence of truth and also 
to enhance damages.”’ The cases of Faxon v. Jones, 176 Mass. 206 
and Burt v. Advertising Publishing Co. 154 Mass. 238 at p. 245, are 
cited to us in this connection. 


We invite comment. 


** Connecticut General Statutes 1930, Ch. 294, Sec. 5668; 

Hotchkiss v. Porter, 30 Connecticut 414; 
’yman v. Parsons, 57 Connecticut 73; 

Alabama Code, Sec. 7361; 

Florida General Laws (1934 supp.) sec. 7064; 

Indiana Statutes, Sec. 2—1043; 

Minnesota Statutes, Sec. 9397: 

New Jersey Revised Statutes, 2: 59-2; 

North Carolina Code, Sec. 2430; 

Utah Revised Statutes, Sec. 62-21; 

Wisconsin Statutes, Sec. 331.05. 
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Section 4 or SENATE 193. 


This section, which is modeled on the Revised Statutes of Maine, 
1930, Chap. 96, Section 48, is intended to protect a defendant where 
the plaintiff has sued another defendant here or in other jurisdic- 
tions on the same libel. The change proposed is to insert the words 
printed in italics so that Section 94 of G. L. Chap. 231 would read 
as follows: 


Section 94. In an action for libel, the defendant may allege and prove in 
mitigation of damages that the plaintiff has already recovered or has brought 
action for, damages for, or has received or has agreed to receive compensation in 
respect of, substantially the same libel as that for which such action was brought. 
In an action for libel or slander, he may introduce in evidence, in mitigation of 
damages and in rebuttal of evidence of actual malice, acts of the plaintiff which 
create a reasonable suspicion that the matters charged against him by the de- 
fendant are true. 


We invite comment. 


THE LAW OF LIBEL, GENERALLY. 


In connection with this subject (referred to the council by the 
legislature), we call attention to the fact that our 15th. and 16th. 
Reports contained a report, made at the request of the legislature, 
on the subject of defamation by radio. We stated that ‘so far as 
extending the civil or criminal liability of a broadcasting station is 
concerned, we do not recommend it.” We called attention to the 
“marked difference of opinion as to whether the law of defamation 
applicable to newspapers regardless of negligence, or the law of 
negligence, governed such stations.” So far as we are aware, the 
question has not been decided in Massachusetts. We think the re- 
cent Pennsylvania case, referred to on page 23 of our 15th. Report 
and also in the memorandum in Appendix A of the 16th. Report 
(pp. 62-64), states the more reasonable rule as to civil liability where 
the broadcasting station has no chance to prevent the defamatory 
remarks. We see no reason for legislation based on the assumption 
that that is not the common law of Massachusetts. 

As stated at the top of page 24 of our 15th. Report, 


“So far as criminal penalties are concerned, they certainly should not be 
applied to cases where there was no chance to prevent the remarks.” 
PF p 


We recommended for the reasons more fully stated on pages 22-25 
of the 15th. Report, the following draft act: 


“Whoever, by himself or by his agent, makes a statement by radio broadcast 
which if published in writing would be a libel, shall be deemed to have made 
and published a libel, and shall be civilly and criminally responsible therefor 
according to the same provisions of law, practice and procedure as in other 
proceedings for libel.” 











































24 





JUDICIAL COUNCIL P.D. 144 


For convenient reference, we reprinted in Appendix A to the 16th. 
Report the recent discussion of authorities by the American Bar 
Association Committee on “Communications.” 

Following this report, and a subsequent report by the Judiciary 
Committee of the legislature, the following bill, House 2499 of 1941, 
of a more limited nature, creating the new crime of slander by radio, 
passed the House and was defeated in the Senate. The bill provided 
that: 


“Any person who, himself or through his agent, makes orally by a radio 
broadcast a statement about another person which is slanderous per se, shall be 
punished by a fine of not more than one thousand dollars or by imprisonment in 
a jail or house of correction for not more than six months. Truth shall be an 
absolute defence to a prosecution under this section.” 


We invite comment and suggestions in regard to this subject and 
any other aspect of the law of libel. 


FILING STATEMENTS BY EXECUTORS, GUARDIANS, 
TRUSTEES, et al. IN COUNTY REGISTRIES OF DEEDS AS 
TO REAL ESTATE IN EACH COUNTY. 


By Resolves, Chapter 53, the subject-matter of House Bill 2714 
was referred to the Council for report. The substance of this bill 
appears on p. 32. This bill was opposed by some conveyancers, and 
we have received several protests on various grounds — that it would 
be an unnecessary nuisance requiring all fiduciaries, and the estates 
in their care, to spend time and money to provide information for a 
few conveyancers; that it would create complications and confusion 
as to accounts; that it would involve the accumulation of many 
papers in every registry of deeds to be permanently indexed (with 
additional clerical service) and stored at public expense in the 
counties, without sufficient grounds of public convenience. : 


We invite suggestions and comment. 


MATTER REFERRED TO THE COUNCIL IN 1933 


FEES UNDER G. L. CHAPTER 262, FOR TRAVEL, WITNESSES, SERVICE 
OF CIVIL PROCESS, ETC. 


In its 9th. Report, at the request of the legislature, under Chap. 40 of the Re- 
solves of 1933, the Council discussed some of the fees provided for in Chapter 262 
of the General Laws, and made certain recommendations, which will be found in 
the 9th. Report (pp. 50-62). The substance of the recommendations in regard to 
fees in probate courts were adopted by the legislature by St. 1934 Chap. 324. As 
to certain matters, such as travel allowances to salaried officers, witness fees, and 
certain other sections of Chapter 262, and as to the fees for service of civil process, 
the Council reserved its judgment for further consideration. 
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In regard to the matter of fees for the service of civil process and the general cost 
of such service as compared with service by registered mail as an alternative method, 
which is in common use in some courts, the Council called attention to the fact 
that there was no information available to the public today as to the total cost 
paid annually to sheriffs, deputy sheriffs and constables for the service of civil 
process, and, until that information is available, there could de no informed con- 
sideration of the problem of service of process and its cost to the public and to the 
litigants. For this reason, they recommended legislation to provide for an annual 
report of receipts and expenses in the service of civil and criminal process by 
sheriffs, deputy sheriffs and constables to be made to the Director of Accounts or 
to the county commissioners with a copy to the Director of Accounts. This bill 
will be found on page 55 of the 9th. Report of the Judicial Council, page 41 of this 
report. 

The discussion of the methods of serving process and the confusing complica- 
tions from varied interpretations in regard to the statutory fees for “travel” etc. 
continues. We call attention to the discussion in the 9th. Report and invite com- 
ments and suggestions. For convenient reference, the substance of that discussion 
is reprinted in Appendix D to this report, p. 41. 


CONVICTION OF VIOLATION OF LAW 
AS AFFECTING CREDIBILITY 


The report of the Crime Commission in 1933 (Mass. Law Quart. 
for Jan. 1934, p. 168) discussed the exaggeration of petty offences, 
and at the same time the 9th. Report of the Judicial Council con- 
tained the following: 


“Under the present statute, conviction of any person, however honest, of a 
violation of a parking ordinance or some other municipal regulation whether as 
a result of inadvertence or some form of common carelessness, may be offered in 
evidence in any case in which such a person may be called as a witness to affect 
his credibility. We all know as a matter of common sense that such a record of 
conviction has no bearing whatever on the credibility of the person convicted. 
We assume that most judges would ignore an offer of any such evidence as hav- 
ing no probative value; on the other hand, it is impossible to say what effect 
such a record offered under the express provisions of a statute may have on the 
minds of some jurymen. We do not think that the legislature should place any 
such stigma on reputable citizens for any such trivial cause.” 


The Council then recommended the following draft: 


“Section twenty-one of chapter two hundred and thirty-three of the General 
Laws is hereby amended by adding thereto the following sentence: 

“Conviction of a witness of any violation of any rule or regulation made by 
the Department of Public Works under authority of section two of chapter 
eighty-five of said General Laws or of any rule, regulation, order, ordinance or 
by-law established by any city or town or by any commission or body empowered 
by law to make such rules or regulations shall not be shown for such purpose.” 


COMMENT. 
In this connection, something may be learned from the 17th. 
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century laymen, who were more discriminating in the use of words, 
sometimes, than modern lawyers. About 1641, Rev. Nathaniel 
Ward, draftsman of the Body of Liberties, coined the word “pru- 
dential,’’ and used it in Liberty 66 to describe regulations ‘not of a 
criminal, but only of a prudential nature.”’ The word still survives 
in G. L. Chap. 40, See. 21, but its broad significance has been for- 
gotten. Its history appears in C. W. Ernst’s “Constitutional His- 
tory of Boston,” whose account of it is reprinted in the Massachu- 
setts Law Quarterly for February, 1928, pp. 107—108.* 

Conversation with trial lawyers indicates a good deal of dis- 
satisfaction with the present law, which permits a cross-examiner 
to use any sort of criminal conviction, no matter how trivial it is. 
As a result, it is a matter of common knowledge that in the ordinary 
automobile case where some statute or regulation of a purely “pru- 
dential” type has been violated, either the plaintiff or the defendant, 
or sometimes both, may rush into a district court on the criminal 
side to secure a conviction against the other party. If a conviction 
is obtained, it is used in the civil trial for damages ostensibly to 
impeach the credibility of the party as a witness, but, in reality, 
to show that the party has been found guilty of violating the law 
by another court. It has been frequently suggested that this method 
of using the criminal court has been much abused, and a member of 
the council (Mr. Spalding) has submitted to us a tentative draft of 
a statute broader than the draft suggested by the Judicial Council 
in its 9th. Report, above quoted. 

In order to provoke discussion and to draw out comment and 
suggestions from the bench and bar in regard to this very practical 
matter, we print Mr. Spalding’s draft, together with the statement 
which he has prepared in support of it, as follows: 


MR. SPALDING’S DRAFT. 
‘“‘PROPOSED AMENDMENT TO G. L. C. 233, Sec. 21 RELATING TO THE IMPEACH- 

MENT OF A WITNESS BY SHOWING CONVICTION OF CRIME 

“Chapter 233 of the General Laws is hereby amended by striking out Section 
21 thereof as appearing in Tercentenary Edition and inserting in place thereof 
the following: 

“Section 21. The conviction of a witness, including one testifying under Sec- 
tion 22 of this chapter, of a felony may be shown to affect his credibility, except 
as follows: 

“First, The conviction in a case disposed of by filing, probation, suspended 
sentence, fine or sentence to a reformatory prison, jail or house of correction 
shall not be shown for such purpose after ten years from the date on which the 
case was disposed of or sentence was imposed, as the case may be, unless he 
has subsequently been convicted of a crime punishable by imprisonment within 
ten years of the time of his testifying. 





* See also the Oxford Dictionary for the 17th Century New England use of the word as applied to gov- 
ernment. 
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“Second, The conviction upon which a state prison sentence was imposed 
shall not be shown for such purpose after ten years from the date of expiration 
of the minimum term of imprisonment imposed by the court, unless he has 
subsequently been convicted of a crime punishable by imprisonment within 
ten years of the time of his testifying. 

“The word ‘conviction’ as used in this section shall mean any case in which 
after a plea of guilty or nolo contendere or after a finding or verdict of guilty 
the case has been disposed of by filing, probation or a suspended sentence or 
by a fine or imprisonment. 

“The court may, in its discretion, require that the conviction be shown by a 
certified copy of the record thereof.” 


DIscuUSssION SUBMITTED TO THE COUNCIL IN SUPPORT OF THE DRAFT. 


“The proposed amendment set forth above would limit the type 
of conviction which might be shown to impeach the credibility of 
a witness to a felony. The present law allows misdemeanors, even 
those of the most petty sort to be shown. This encourages a great 
many prosecutions of criminal cases for the purpose of using con- 
victions thus obtained on the civil side. While the convictions are 
admissible under the statute for the ostensible purpose of impeach- 
ing the credibility of a witness they are, of course, used to show that 
some other court has adjudged the witness guilty with the hope this 
will have some bearing on the merits of the civil case. Of course 
there are some misdemeanors such as conspiracy and others which, 
no doubt, involve moral turpitude but most crimes which are really 
serious are felonies by our law. Any classification is bound to be 
somewhat arbitrary but the rule prevailing in most jurisdictions 
limits the crimes shown to those of the felony class. It is believed 
that this would work out better than a definition confining the con- 
viction to those involving moral turpitude because this is not always 
easy to define and it might give rise to endless appeals and exceptions. 

“The existing statute attempts to accomplish the laudable pur- 
pose of outlawing a conviction if a man goes a certain period of time 
without being convicted of a subsequent offense. But at present it 
is doubtful if it really accomplishes that purpose for if a man is 
convicted of a felony twenty years ago and pays a fine for a petty 
misdemeanor within ten years of the time he testifies the old crime 
is revived and may be introduced against him. Under the proposed 
statute the old crime would be revived only if he had subsequently 
been convicted within ten years of testifying of a crime punishable 
by imprisonment. 

“The definition of what constitutes a conviction has been very 
much broadened. The word conviction as used in the existing 
statute is a word of art and is very narrowly confined. In the recent 
case of City of Boston v. Santosuosso, 307 Mass. 302, 330-331 it was 
held that when a person pleaded guilty to larceny but imposition of 
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sentence was suspended, the record could not be shown. In Com- 
monwealth v. Sacco, 255 Mass. 369, 427 it was held that when a 
person had pleaded guilty and the case had been filed and the de- 
fendant placed on probation this was not a conviction within the 
meaning of the statute and could not be shown. It appears to be 
the general practice that where there has been imposition of sentence, 
the execution of which is suspended, this is treated as though it were 
not a conviction and the record is not admitted. In Olszewski v. 
Goldberg, 223 Mass. 27 it was held that a conviction on a plea of 
nolo contendere cannot be used. While it is understandable that a 
plea of nolo should not constitute an admission to be used in any 
other case (see Commonwealth v. Tilton, 8 Metcalf 232) it is difficult 
to see why it should not, after sentence has been imposed, constitute 
a conviction. If a person can be sentenced to state prison for twenty 
years on a plea of nolo contendere it is difficult to see why that con- 
viction may not be used against him if he subsequently took the 
witness stand. It frequently happens that many notorious criminals 
with long records have received innumerable suspended sentences or 
have been placed on probation or had their cases filed. Some times 
their record is such that there is not a single conviction under the 
existing statute which can be used. The proposed statute would 
allow the conviction to be shown by not laying so much emphasis 
on what the sentence was but rather on the crime which the witness 
committed. On the practical side, however, there is more to be said 
for treating a plea of nolo in a different category. Many times dis- 
trict attorneys are able to get pleas of nolo in cases which might be 
otherwise difficult to prosecute because the defendant derives a little 
advantage from the plea which he would not get on a plea of guilty. 
The Attorney General of the United States has recently announced 
that a plea of nolo has enabled them to get a good many convictions 
in anti-trust cases which it otherwise might not get and the govern- 
ment has found it to be a distinct advantage to permit this plea to 
be used. 

“The last paragraph of the proposed amendment gives the court 
power to require a certified copy of the record if in its discretion it 
is deemed desirable. The present practice as laid down in Common- 
wealth v. Walsh, 196 Mass. 369 is that a conviction can be shown 
only by a certified copy of the record. Commonwealth v. Walsh has 
been somewhat modified by the later case of Commonwealth v. 
Fortier, 258 Mass. 98, and some times the decision of the Walsh case 
has resulted in absurd results. See for example Commonwealth v. 
Hayes, 253 Mass. 541. This matter is discussed in Wigmore, Section 
1270 and the rule prevailing in a majority of jurisdictions is that a 
conviction may be brought out on cross-examination of the witness 
to be impeached but in case he denies that he was convicted and it 
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is sought to prove it by another witness then it must be done by the 
record. The existing rule gives rise to many frivolous and technical 
questions and permits reversals in cases where there was no doubt 
that the person had been convicted merely because it was not shown 
by a record. There is something, of course, to be said for requiring 
proof only by record as this prevents an unscrupulous cross-examiner 
from putting questions about a conviction which may never have 
taken place. The court should have power to require proof by the 
record but there may be instances where the record isn’t necessary, 
particularly where a witness freely admits the conviction. It seems 
to me that the trial judge ought to have the power to deal with this 
situation as a discretionary matter. 

“Another change made by the proposed amendment is that it per- 
mits a conviction to be shown with respect to an adverse party who 
is called for cross-examination under Section 22 of Chapter 233. 
Since the case of Labrie v. Midwood, 273 Mass. 578 it has been ruled .- 
that this cannot be done. One would suppose that when a party calls 
the adverse party for cross-examination under the statute that he 
had all the rights of cross-examination including impeachment. The 
court in Labrie v. Midwood said that Section 22 must be read in 
connection with Section 23 and under the latter section the witness 
is the witness of the party calling him and hence may not be im- 
peached by evidence of bad character. The basis for the rule that 
one cannot impeach his own witness seems to be that he holds him 
out as worthy of credit. Whatever merit there may be in this reason 
with respect to a witness other than the adverse party it can have 
none with respect to the adverse party. The new Federal Rules pro- 
vide that when the adverse party is called for cross-examination the 
party calling him may “‘interrogate him by leading questions and 
contradict and impeach him in all respects as if he had been called 
by the adverse party” . . . See Rule 43 (b). It seems absurd to say 
that if the adverse party is cross-examined after direct examination 
he may be impeached but if called in the first instance for cross- 
examination he may not be. The proposed amendment does away 
with this inconsistency.” 


We invite comment and suggestions in regard to this whole subject. 


OTHER MATTERS. 


MINOR SETTLEMENTS. 


For years, the Judicial Council has recommended greater protec- 
tion for the interest of a minor in funds collected for his benefit, in 
a personal injury suit brought by a next friend. Following the latest 
recommendation of the Council, in the 16th. Report, pages 41-42, 
the Judiciary Committee reported a bill, numbered Senate 712, 
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which was amended in the Senate with the approval of the Council 
to meet questions raised upon the floor of the Senate. The bill was 
then referred to the next legislature by the House. We believe the 
bill as thus amended and referred is workable and would be a step 
in advance. The bill would add to St. 1932, Chap. 130, a new sec- 
tion as follows: 


“Section 140B. No payment in excess of five hundred dollars in settlement of 
a claim of a minor for personal injuries, or in satisfaction of a judgment or execu- 
tion therefor, shall be valid against such minor unless paid to his legal guardian. 
If such.a minor has no legal guardian, the probate court may appoint a special 
guardian of the amount of such settlement or judgment and in lieu of requiring a 
surety on such special guardian’s bond may order any such payment deposited 
in a savings bank or institution for savings in the name of such minor subject to 
the directions of said court as to the use of any part of such money for the benefit 
of such minor during his minority.” 


PROCEDURE AS TO ACCESSORIES AFTER THE FACT. 


For several years, beginning in 1937 in the 12th. Report, the 
Council has urged a change in the criminal procedure in cases in- 
volving accessories after the fact. As pointed out in these reports, 
since 1836, the statute now G. L., Ter. Ed., Chap. 274, Sec. 4, has 
exempted from punishment for this offence, not only a husband or 
wife, but “whoever, by consanguinity, affinity or adoption” is “the 
parent or grandparent, child or grandchild, brother or sister, of the 
offender.” 

The procedural difficulty is that the government is required to 
prove a negative without positive evidence of these varied relation- 
ships. The working of the present law appears in cases cited in the 
15th. Report (p. 19). The original statute of 1836, as explained in 
the 12th. Report (p. 45), grew out of a provision in Edward Liv- 
ingston’s proposed criminal code for Louisiana, which was published 
in 1833. However humane such a provision may have appeared in 
1836, today, in the opinion of the Council, it provides ‘‘a standing 
invitation to ingenious criminals with modern training, under 
modern conditions, to take advantage of it. 

A draft act recommended by the Council was reported by the 
Judiciary Committee as Senate bill 654, which would amend Chap. 
274, Sec. 4, by adding the following sentence: 


“A defendant in a prosecution under this section relying upon a relationship 
above described as a justification shall prove the same and until so proved the 
presumption shall be that he is not so justified.” 


The act passed the Senate, after having been discussed for a period 
of five years; but in the House, it was referred to the special com- 
mission, created by Resolves, Chap. 48, to study the criminal laws 
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and consider the drafting of a criminal code. We respectfully urge 
upon that commission the support of this bill, the language of which 
follows that in connection with the Narcotic Drug Act (G. L. Chap. 
277, Sec. 8; cf. G. L. Chap. 278, See. 7). 

In view of the scope of the resolve creating it, we suggest that the 
commission consider also whether the statute should continue to 
specify so many relationships as at present as exceptions, but as long 
as any relationships are thus recognized some procedural plan for the 
application of the law in action similar to the bill above quoted 
should, in the opinion of the Council, be provided. 


THE MASSACHUSETTS REPORTS. 


We think the Reporter of Decisions, Mr. Grabill, his assistant, 
Mr. Palmer, and all the other members of the Reporter’s office, 
deserve the appreciative thanks of the profession and of the public 
for their service in bringing up to date the official reports, which, 
two or three years ago, were several years in arrears,— to the great 
inconvenience of every one. As shown by the following memorandum 
received from the reporter, the published volumes are now on the 
heels of the court. 


STATEMENT OF REPORTER OF DECISIONS. 


“Reports of all cases decided by the Supreme Judicial Court to and including 
September 9, 1941, now appear in 309 Mass. Reports of all cases decided since that 
date will appear in 310 Mass. Page proofs of official reports by the Reporter of 
Decisions of practically all of the cases decided to the date of this report have been 
returned by the printer and are available for examination by the bar. 

“Shelf room has become such a serious problem in all offices having law reports 
that the board having in charge the letting of the contract for the publication of 
the Massachusetts Reports determined upon a form of contract which will pro- 
duce volumes of greater content but of no larger size than the present volumes. 

“Volume 304 Mass. is the largest volume that has been published for many years. 
It contains 822 printed pages. Under the new contract, to begin with 310 Mass., 
volumes will contain 960 printed pages, will occupy no more shelf room than 304 
Mass., and will weigh only about two ounces more. There will be no sacrifice of 
clarity of printing, durability of paper, or sturdiness and convenient usability of 
binding. 

“Calculations seem to lead to the conclusion that two volumes will contain nearly, 
if not all of the cases decided by the court in a court year. This will mean that the 
purchasers of the Reports will pay for approximately two, instead of approximately 
three, volumes per year. The board has set the price at $4 per volume. Purchasers 
thus realize a one-third saving in shelf room and a one-dollar saving in price per 
year. Wright and Potter Printing Company again has been chosen as the printer. 

“The contract for printing and sale to the public of the Advance Sheets, so called, 
will be on the same subscription basis as hitherto, namely, $12 per court year 
beginning September 1.” 
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SUMMARY OF THE WORK OF THE COURTS 


This annual summary with statistical tables appears in Ap- 
pendix E. 


FRANK J. DONAHUE, Chairman. 
JOHN E. FENTON, 
JOHN C. LEGGAT, 
WILFRED BOLSTER, 
FRANK L. RILEY, 
JOHN AUGUSTINE DALEY, 
FREDERIC J. MULDOON, 
_ NATHAN P. AVERY, 
JOHN V. SPALDING. 


Summary or House 2714, ro REquirE ExecutTors, ADMINISTRATORS, GUARDIANS 
AND CONSERVATORS TO FILE STATEMENTS OF REAL EstaTE IN REGISTRIES OF 
Deeps, REFERRED TO THE COUNCIL. 


As explained on page 24 of this report, this bill was referred to the Judicial Council 
by Chapter 53 of the Resolves of 1941. As the bill covers four pages of print, it is 
abbreviated here to call attention to its substance as a basis for comment or sug- 
gestion. 


Section 1 would amend G. L. Chapter 195 by inserting a new Section 6(A). This 
would require an executor or administrator before filing an inventory to give 
written notice to the register of deeds of each county where there was real estate, 
describing the land, the name of the deceased person, date of death, name of court, 
and number of case, the name of the widow or husband, devisees, heirs and next-of- 
kin, and file in the probate court an affidavit of such notice with a copy. The 
court might authorize the filing of the notice later before a final account. 


Section 2 makes a similar provision as to a guardian or conservator, limiting the 
notice to the name of the ward, the fiduciary, the date of appointment, name of 
court and number of case. This would appear in a new Section 46(A) of G.L. 
Chapter 201. 


Section 3 would amend G.L. Chapter 206 by inserting a new Section 7(A) pro- 
viding that all such affidavits and notices should be filed “‘as a condition precedent 
to the allowance of the account,” but failure to file them should not be ground for 
reopening. 


Section 4 would amend G.L. Chapter 36 by inserting a new Section 26(A) pro- 
viding that the register of deeds, within 24 hours after receipt of the notice, shall 
“Yecord the same” and index the name of the deceased or of the ward in the grantor’s 
index and the name of the fiduciary in the grantee’s index. In case of registered 
land, he shall file, register, index, and append to the notice reference to the certificate 
of title by number, volume and page. 


Section 5 would apply the act only to estates, etc., after its effective date. 
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APPENDIX A 


MounicipaL Liapinitry INsuRANCE (SENATE 222 REFERRED TO 
JUDICIAL COUNCIL, SEE PP. 18-19). MEMORANDUM OF 
Lincotn Bryant, Town CouNnsEL 


September 9, 1941. 


When this bill was up for hearing before the Judiciary Committee, 
I appeared on behalf of the Town of Milton in opposition to it, for 
substantially the following reasons: 


1. The provisions of Section 1, which cover municipalities, are 
unnecessary, at least so far as towns are concerned. General Laws 
(Ter. Ed.) Chapter 40, Section 5, Sub-section (1), authorizes towns 
to appropriate money to effect insurance providing indemnity for its 
officers or employees incurred by reason of liability in the operation 
of motor vehicles owned by the town, to an amount not exceeding 
$5,000 on account of injury to or death of one person. I am not sure 
whether this section includes cities under the provisions of G. L., 
Chapter 40, Section 1. 

This section of the General Laws is in substantially the same 
language as is Section 2 of the Senate No. 222, as relating to depart- 
ments of the Commonwealth. 

The present provision leaves the matter optional with municipal- 
ities, as it should. 

It has been a settled policy of this Commonwealth, and I believe 
of many other states, not to hold municipalities liable for negligence 
of its officers or employees. One of the principal reasons for this has 
been that officers and employees of towns in departments established 
by statute, are not servants and agents of the town although elected 
and paid by the town. 

There seems to be some confusion of thought in Section 1 of the 
bill in question in referring to “servants or agents” of the town. 
Officers or employees exercising statutory powers, if servants or 
agents of anybody, are servants and agents of the state, and if any 
governmental authority is to be held liable for their negligence, it 
should be the state. 

Towns have the power to elect and compensate officers and em- 
ployees, but there the powers of the town cease. The town cannot 
by vote direct the activities of its statutory officers or employees 
exercising their statutory powers. As far as employees are con- 
cerned, the town cannot hire and fire them. This is done by the 
statutory officers, over whom, in this respect, the towns have no 
authority. 















34 JUDICIAL COUNCIL P.D. 144 


Even in connection with defects in ways for which the towns 
nave statutory liability, the question is not of negligence of an 
employee but of the existence of the defect and reasonable notice to 
the town, as provided by the statute. 

A town has two capacities: (1) its official municipal capacity, 
and (2), its proprietary capacity. When a town goes into business 
for a profit, it really has servants and agents for whose negligence it 
is responsible. I refer to sewers, water, and certain other activities. 

Municipalities have full authority without the aid of the pro- 
visions of the General Laws above cited, to reimburse its employees 
for expense or damage suffered in matters in which the town has a 
right, duty or interest. See Vincent v. Nantucket, 12 Cushing, 103, 
Flood v. Leahy, 183 Mass. 232, 234, 235, and a number of other cases. 

I am not sure whether the bill is intended to increase the liability 
of towns as to the operation of its motor vehicles, so as to make them 
responsible for negligence of employees. If so, it is in violation of the 
established doctrines of our courts in other directions, as, for ex- 
ample, the non-liability of towns for negligence of employees en- 
gaged in the construction of ways and in other town projects. I 
hope it is not so intended. 


2. The act seems to me impracticable. How can a town decide 
beforehand whether or not it is responsible for the particular ‘‘serv- 
ant or agent” in question? 

There are situations in which a town may be liable for the acts of 
its employees, particularly if it undertakes to exercise its powers 
through a special committee other than its duly elected statutory 
officers or employees. 

The plaintiff may claim in the suit that the town is responsible, 
but apparently the town is arbitrarily removed from the proceed- 
ings whether the plaintiff desires it or not. 

Does “insurance” mean insurance of the town or insurance of the 
liability of the driver, or both? If an attorney in an ordinary tort 
suit should attempt to show that the defendant was insured, he 
probably would be reprimanded by the court. This bill would seem 
to make it a matter of record and the information would doubtless 
sift down to the jury, either directly or indirectly. 


8. I think I am not betraying any secret if I say that an indi- 
vidual defendant is more likely to get unbiased consideration from 
the jury than is an insurance company. 

The compulsory insurance for automobiles has many good points, 
but one of its admitted disadvantages is that it gives rise to a lot of 
litigation on claims which never should have been made, because the 
jury knows that the defendant will not have to pay the bill. This 
leads to settlements by the insurance companies of many cases 
which have nothing but a nuisance value, and increases the pre- 
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miums which everybody has to pay. If municipalities are going 
into the insurance business there would be a lot more claims made, 
and I believe that the rates for insurance would have to be raised. 
There is considerable complaint about them now. 

Unless it is intended by Section 1 of the bill, to increase the 
liability of municipalities — which I hope it is not — the provisions 
seem to be merely procedural, and I do not think they are any im- 
provement on the present procedure. 

I am not particularly interested in the last sentence of the section, 
which relates to ordinary motor vehicle cases against individuals. 
I do not see how it can be determined beforehand whether the 
driver of the car was the agent of the defendant or was on a “frolic 
of his own.” 

I hope the Judicial Council will consider that the law at present 
on the books is sufficient. 


LINCOLN BRYANT. 
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APPENDIX B 


MEMORANDUM SUBMITTED BY LELAND Powers, Esq., PETITIONER FOR SENATE 413 
(REFERRED TO THE CoUNCIL) RELATIVE TO VIOLATION OF STATUTES, ORDINANCES, 
ETC., AS EVIDENCE OF NEGLIGENCE. (Senate 413 is printed on page 18.) 


As the result of a conversation with Arthur W. Blakemore, Esq., in December, 
1940, relative to his proposal to change the rule in the Dudley case, I wrote a letter 
of comment to Dunbar F. Carpenter, Esq., which was published in the February, 
1941 issue of the Bar Bulletin, and I also petitioned for legislation to make evidence 
of violation of statutes, ordinances, town by-laws and written rules or codes of 
practice inadmissible in civil actions as evidence of negligence. 

Through the adoption of the rule some eighty years ago that a violation of a 
statute may in certain cases be evidence of negligence, our Supreme Judicial Court 
has been called on time and again to decide whether or not evidence of violation of 
statutes, ordinances and town by-laws should, under a particular state of facts, be 
evidence of negligence. From the opinions it would seem that when the majority 
of the court feel that liability ought to be imposed, the violation of the statute or 
ordinance is considered evidence of negligence, but when they feel otherwise they 
consider that the violation of the statute was a condition and not a cause. I sub- 
mit that, for generations and, particularly, since the invention of the automobile, 
the decisions of our court relating to this question, when critically examined, are 
neither consistent nor logical. If the Judicial Council wishes, I shall be glad to 
illustrate more fully; but in this letter I shall merely present some general consider- 
ations and simple illustrations. 

There are some statutes which in themselves create both civil liabilities and civil 
remedies. Violation of such statutes is not properly evidence of negligence, but 
proof of the violation establishes liability. What I am complaining about, par- 
ticularly, is that violation of statutes, ordinances or town by-laws, which are 
criminal in their nature, should, apart from, and in addition to, common law 
principles, be considered as evidence of negligence in a civil controversy. An act 
done in violation of a statute may be also a negligent act, but it is a negligent act 
only because of its inherent character and not because a punishment is imposed 
for committing it. 

We have become loose in our language and therefore in our thought regarding 
negligence. Negligence is a word of art describing a breach of non-contractual com- 
mon law duty to exercise ordinary care, and what is ordinary care depends on the 
circumstances. We have come to use the words “careless” and “negligent” as if 
they were synonymous; which they are not. Carelessness does not import a breach 
of common law duty. If I drop a hammer on my land I may be careless, but if I 
drop it on your foot I may be found negligent. I owe no duty to anyone not to drop 
a hammer on my land, but I do owe a duty not to drop it on you. Statutes may 
impose all sorts of duties on me, the violations of which are public torts or criminal 
in their nature, but the mere violation of statutory duty in itself is not a violation 
of any common law duty which I owe to you or any other individual, nor logically 
is it evidence of violation of an independently existing common law duty. 
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Two of the simplest applications relate to the licensing of motor vehicle operators 
and the registration of automobiles. I have operated automobiles for thirty-five 
years, always in excess of 10,000 miles per year. Annually I have to secure an 
operator’s license. Suppose that through oversight, carelessness or willfulness I 
fail to renew my license and then have an accident. My violation of the statute is 
held as a matter of law to be evidence of negligence, but actually it has nothing 
whatsoever to do with the question as to whether I have violated my non-contractual 
common law duty to the person injured in the accident. Similarly, I am under no 
common law duty to you or any other individual to register my motor vehicle and 
if I fail to do so and I am involved in an accident, that failure has no logical bearing 
whatsoever on the question as to whether or not I was negligent in operating my 
automobile. The Commonwealth, of course, may as a matter of policy subject me 
to liability on the ground that my car is a nuisance and I am therefore responsible 
for the damage it does whether or not I have been negligent, but for the court to 
say that my failure to register is, as a matter of law, evidence of negligence is not, 
in my opinion, logical reasoning. 

Although, on the one hand, it may be argued that numerous statutes are passed 
in order to promote public safety and that therefore violation thereof should be 
considered as evidence of negligence, it must be borne in mind that many statutes, 
such as the automobile registration statute, were not passed for any such purpose 
and that it is frequently a matter of speculation as to what the purposes were 
behind other statutes or ordinances, such as for instance those relating to sleigh 
bells, parking and snow removal. The court has recognized that certain violations 
of statute, or violation of certain statutes, should not be used as a basis to predicate 
liability and, when confronted by a situation in which they feel that way, they say 
that the violation was a “condition” and not a cause of the accident. And it should 
be further observed that there has probably never been a common law tort case in 
which lay minds would have reached the conclusion that, apart from a violation of 
a statute, the defendant was not negligent but was actually negligent simply be- 
cause of the statutory violation. I should be interested if anyone who reads this 
letter can set up an imaginary case in which he would say that the defendant, in the 
absence of a statute, was without fault, but was at fault if a statute (not creating 
civil liability) had been passed which he had violated. 

The practical situation is that today through our courts, instead of through 
legislative action, we are causing persons to be held liable who have not been 
negligent. 

We also have decisions to the effect that the violation of a written, self-imposed 
rule, which the one imposing the rule upon himself was under no obligation to 
adopt, will by itself warrant a finding of negligence. This decision has not been 
extended to oral rules. This rule leads to the illogical result that if two automobiles 
are being operated in exactly the same manner and there is no evidence of actual 
negligence on the part of either operator, one shall be found not liable because his 
employer has imposed no written rule on him and the other may be found liable 
because he has violated a written rule. Apparently there is no inquiry to be made 
by the court into the purpose of the rule. It may be one of super-caution; it may 
be designed to protect the equipment being used; but as enunciated the rule creates 
liability on the man who sets for himself the highest standards and barely falls 
short of them, while one who has set no standards for himself must simply act as an 
ordinarily prudent man should under the circumstances. 
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The fundamental legal objection, apart from the legally illogical, contradictory 
and confusing results that have been reached, to the admission of violations of 
statutes, ordinances, town by-laws and written rules as evidence of negligence in 
civil tort actions is that we are creating liability by legal fiction and by judicial 
decision are enlarging limits of common law liability. If liability is going to be 
enlarged, it should be done by the legislature and the enlargement made specifically 
in connection with each particular statute. 

What has been said about negligence applies mutatis mutandis to contributory 
negligence. 


Very truly yours, 
LELAND POWERS. 
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i ie HOUSE 1747 AS TO ATTACHMENTS 

ally REFERRED TO THE COUNCIL AS EXPLAINED ON PAGE 16 AND PRINTED 

ory HERE FOR STUDY AND TO INVITE COMMENT. 

An ACT TO REGULATE THE ISSUANCE OF ORDERS FOR ATTACHMENTS OF REAL AND 

PERSONAL PROPERTY AND BY TRUSTEE PROCESS AND INJUNCTION IN CREDITORS’ 
SUITS. 

S. 


Section 1. Section forty-two of chapter two hundred and twenty-three of the 
General Laws, as amended by chapter two hundred and ninety-five of the acts 
of nineteen hundred and thirty-seven, is hereby further amended by striking out 
said section and substituting in place thereof the following :— 


Section 42. Property liable to attachment. All real and personal property liable 
to be taken on execution, except such personal property as, from its nature and 
situation, has been considered as exempt according to the principles of the com- 
mon law as adopted and practiced in the commonwealth and except as provided 
in the within section and in the four following sections, may be attached upon 
the original writ in any action in which debt or damages are recoverable, and may 
be held as security to satisfy such judgment as the plaintiff may recover; but no 
attachment of land shall be made on a writ returnable before a district court, 
unless the debt or damages demanded therein exceed twenty dollars. Except in 
an action founded upon a judgment of a court of record of the commonwealth, 
of any state of the United States of America, or of the United States of America, 
no attachment of any such property shall be levied either on the original writ or 
on any precept issued during pendency of the action, except upon one or more of 
the following conditions:— 


A. That the defendant is a non-resident. 


B. That the defendant being a resident of the commonwealth intends to re- 
move his domicile therefrom. 


C. That the defendant has made a conveyance of all or part of his property 
for the purpose of hindering, delaying and defrauding his creditors. 


D. That the defendant is about to make a conveyance of all or part of his 
property for the purpose of hindering, delaying and defrauding his creditors. 


Before any attachment shall issue a judge or justice or associate justice or 
special justice of the court to which the writ is returnable shall endorse or cause 
to be endorsed upon the writ or precept a certificate that there is probable cause 
to believe that one or more of the aforesaid conditions in fact exist, and said 
judge, justice, associate justice or special justice may require the production of 
such evidence by the plaintiff as he may see fit prior to the issuance of such 
certificate, and may if he sees fit order notice in such manner as he may deem 
proper to be issued to the defendant to appear and to be heard upon the matter 
of issuing such certificate. Upon the issuance of such certificate the plaintiff 
shall, prior to the levying of such attachment, file with the clerk of the court to 
which said action is returnable a bond with surety or sureties approved by a 
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judge, justice, associate justice or special justice of said court, or by the clerk of 
said court wherein the plaintiff shall be the principal obligor and the defendant 
the obligee in a penal sum equal to the amount of the ad damnum in said writ, 
unless said judge, justice, associate justice or special justice shall otherwise order, 
conditioned as follows:— 


A. To pay all costs awarded to the defendant. 


B. In the event that judgment in said action shall be rendered for the de- 
fendant to pay to the defendant all loss or damage caused by such attachment. 


Section 2. Section one of chapter two hundred and forty-six of the General 
Laws, as amended by chapter three hundred and three of the acts of nineteen 
hundred and thirty-eight, is hereby further amended by striking out said section 
and substituting therefor the following:— 

Section 1. Actions which may be commenced by Trustee Process, who may be 
Trustee. — All personal actions except tort for malicious prosecution, for slander 
or libel, or for assault and battery and except replevin, may be commenced by 
trustee process, and any person may be summoned as trustee of the defendant 
therein; except that no person shall be summoned as trustee either on original 
process or on any precept during the pendency of an action, unless such process 
shall be authorized by certificate issued in the same manner as is provided in 
section forty-two of chapter two hundred and twenty-three of the General Laws, 
as amended, with reference to issuance of process for attachment of real and per- 
sonal property and except upon the furnishing of a bond in the same manner and 
upon the same conditions as provided in said section forty-two of chapter two 
hundred and twenty-three of the General Laws, as amended. 


Section 3. Subsection seven of section three of chapter two hundred and 
fourteen of the General Laws is hereby amended by adding thereto the following: 

No injunction except upon a final decree in such suit and except in such suit 
founded on a judgment of a court of record of the commonwealth, of any state of 
the United States of America, or of the United States of America, shall be issued 
unless the court shall be satisfied that there is probable cause to believe that one 
or more of the facts which would authorize the issuance of a certificate of attach- 
ment of real or personal property as provided in section forty-two of chapter two 
hundred and twenty-three of the General Laws as amended exist and unless the 
plaintiff shall furnish a bond in a penal sum to be fixed by the court in the same 
manner and upon the same conditions as provided in said section forty-two of 
chapter two hundred and twenty-three of the General Laws, as amended. 


Section 4. Section two of chapter two hundred and ninety-five of the acts 
of nineteen hundred and thirty-seven is hereby repealed. 
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APPENDIX D 


(Reprint from the 9th Report of the Judicial Council for 
convenient reference.) 


RESOLVE [oF 1933] PROVIDING FOR AN INVESTIGATION BY THE JUDICIAL COUNCIL AS 
TO CERTAIN MATTERS RELATING TO FEES AND ALLOWANCES OF SHERIFFS AND THEIR 
DEPUTIES, CONSTABLES AND OTHER PUBLIC OFFICERS, AND AS TO CERTAIN WITNESS 
FEES. 


Resolved, That the judicial council be requested to investigate the subject matter 
of current senate document numbered five, being the special report of the director 
of accounts under chapter twenty-six of the resolves of nineteen hundred and 
thirty-two, relative to fees and allowances in connection with service of writs, ex- 
ecutions, warrants, summonses, subpoenas, notices, precepts and like processes, to 
the attendance of public officers and others as witnesses, and to proper allowances 
to public officers for expenses in transporting prisoners and in other official travel; 
and also the subject matter of current house document numbered two hundred 
and seventy-four, relative to establishing the fees of witnesses before certain tri- 
bunals, and of current house document numbered five hundred and thirty-one, 
relative to further regulation of witness fees of certain police officers; and to include 
its conclusions and recommendations in relation thereto, with drafts of such legisla- 
tion as may be necessary to give effect to the same, in its annual report for the 
current year. 


Approved July 7, 1938. 


In answer to this request the Judicial Council reported as follows 
(9th. Report pp. 50-62): 


“First as TO SENATE DocuMENT No. 5 


“This was the special report of the Director of Accounts under chapter 26 of the 
Resolves of 1932 which requested him to study ‘the matter of proper fees and 
allowances in connection with the service of writs, executions, warrants, summonses, 
subpoenas, notices, precepts and like processes and the attendance of public officers 
and others as witnesses, and the matter of proper allowances to public officers for 
expenses incurred in transporting prisoners and in other official travel, as now 
established in Chapter 262 of the General Laws or elsewhere.’ 


“G. L. Coaprer 262 


“The Director of Accounts opened his report with the following statement: 

“ ‘Chapter 262 is a compilation of many laws passed and amended over a period 
of more than one hundred years. It does not appear that there has ever been a 
real attempt to co-ordinate and rationalize these various provisions. Sections and 
parts of sections have been inserted with too little regard to the effect on other 
sections. Fees are provided in other chapters sometimes with and sometimes with- 
out reference to chapter 262. Clarity of language is conspicuous by its absence, 
and on many matters auditors and accountants must accept different but seem- 
ingly logical interpretations of the same section in applying them to different offices. 

“ ‘The chapter establishes fees of justices of the peace, district courts, clerks of 
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court, sheriffs, deputy sheriffs and constables, jurors, witnesses and the like, town 
clerks, the secretary of state, registers of deeds and of probate, the land eourt, and 
many other miscellaneous fees. This is truly a wide field for investigation, and 
involves not only accounting and interpretation of law, but also fundamental 
matters of policy in the administration of justice.’ 


“CERTAIN Court FEES 


“He then takes up sections in chapter 262 relative to various fees and compensa- 
tion to various officers. Beginning with the district courts in which (by sec. 2) the 
entry fee is $1 (with the exception of supplementary process), he recommends that 
the entry fee be increased to $3 except in the case of entries under the small claims 
procedure which relates to claims not exceeding $50. 

“As to the suggestion for an increased entry fee in the district courts, we repeat 
what we said in our last report (page 18), 

‘« ‘The argument for the increase of district court entry fees to $3 is the increased 
revenue, about $214,000 if litigation does not slacken. The argument against it is 
the loss through the cost of such cases as are not deterred from resort to the Superior 
Court, the diminished attack upon Superior Court congestion, and the sentimental 
appeal against costly justice in the district or “people’s courts.”’ If the legislature 
should decide to increase the entry fee in the district courts, we believe that it 
should be done by a plan of graduated entry fees, leaving the present fee of $1 for 
all actions in which the amount claimed in the writ is $500 or less, and providing 
that the entry fee for actions in which a larger sum is claimed shall be larger.’ 

‘As to the Superior Court entry fee which has been fixed at $3 ever since 1888 
(see Sec. 4) he recommends an increase to $15 on the ground that the cost to the 
public of a trial in that court is so great that a litigant should ‘consider carefully 
before setting this expensive machinery to work’ and (as in the case of the district 
courts on a smaller scale) should ‘bear a larger share of the expense rather than to 
spread it over the entire public.’ He refers to the facts which appear from the sum- 
mary and analysis, in the 5th. Report of the Judicial Council (pp. 9-12), showing 
all the cases tried in the commonwealth, with or without jury, during the years 
1927-28 and 1928-1929,* and points out, as Your Excellency also pointed out in 
your address to the legislature on January 5, 1933, that it would probably be 
cheaper for the commonwealth to pay all the verdicts than to try the cases. In 
order to protect the right of a poor man who is unable to pay the proposed higher 
entry fee he recommends a provision that the court ‘be permitted to waive or sus- 
pend this fee on proper representations that the party is unable to pay, and that 
his rights are jeopardized’ by the requirement of the higher fee. 

“He also recommends a jury fee for those who invoke that most expensive 
procedure. 

“As we have already discussed the subject of entry fees and a jury fee in an earlier 
part of this report we do not renew the discussion here. 


“Fers or Deputy SHERIFFS AND CONSTABLES FOR SERVICE oF CrviL PRocEss 


“The next matter referred to is that of the fees and other payments to sheriffs, 
deputy sheriffs, constables and other officers particularly provided in section 8. As 
already shown by the quotation at the beginning of this discussion these fees and 





* The complete tables of figures appear in the 4th. Report, pp. 86-111, and the 5th. Report, pp. 80-103- 
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allowances are particularly emphasized in Resolves, chapter 40, requesting a report 
by the Judicial Council. As stated by the Director of Accounts: 

“ ‘Tn civil matters these fees are paid by persons other than public officials. 
No sufficient data are available as to the justice of these charges. These officals 
are not usually full-time employees in any one capacity, but sometimes act in civil 
matters, sometimes in criminal, are paid fees sometimes from the public treasury 
and again by individuals. Unless and until further information is at hand only a 
guess is possible as to the propriety of various fees. . . . 


“TRAVEL 


“ *This part of the chapter brings up one of the most troublesome questions in 
the entire survey,— the question of travel allowance. Here we have provisions 
capable of as many interpretations as there are officials. The first question is, 
Are these allowances in the nature of compensation, or are they to cover expenses? 
If they are intended as compensation, can the officer charge full expenses in addi- 
tion to such allowances? How is it possible for a disbursing or accounting officer 
to know whether the amounts are correct?’ 

“The wording of sections 8 and 10 is then quoted to illustrate the difficulties. 
The director then continues: 

“ ‘Tt will be noted that a different rate by the mile is provided for different dis- 
tances. Without reflecting on the honesty of the officers, it is plain that a disburs- 
ing officer often has to take the interpretation of the person who travels because 
it is impossible to have every fact spread on the record in all cases. Even more 
is the auditing official at a disadvantage when trying to check accounts several 
months old.’ 

The matter of the cost to litigants in the service of process has been a subject 
of discussion for many years and there is a marked difference of opinion on the sub- 
ject but practically no information as to the actual operation of the present statute 
as an income producer for deputy sheriffs, constables and others for whose benefit 
the statute exists. 

“By Resolves of 1929, Chapter 3, the legislature provided for a Special Com- 
mission, of which Senator Parkman was chairman, to study the whole subject of 
‘duties, salaries, fees, allowances and other compensation . . . of all appointive and 
elective county officials.’ It was a broad field of inquiry in which the common- 
wealth, as represented by the special commission, was entitled to the assistance of 
all officials and citizens in order that the facts might be ascertained for the informa- 
tion of the legislature. The information received by the commission in answer to 
its inquiries as to the matter under discussion is shown by the following extract 
from the report of Senator Parkman’s commission: 


Extract from ‘‘Report of the Special Commission on County 
Salaries’’ Senate 270 of 1930 


“ ‘Deputy Suerirrs, Court OFFICERS AND CONSTABLES 


“This group of positions can be treated together on account of the similarity 
of the conditions of employment. All are, except certain court officers in Suffolk, 
Middlesex and Worcester Counties, part-time officers. The court officer receives 
a per diem salary, generally $10, for performing nominal peace duties in the court 
room. The deputy sheriff and constable, who are often court officers in addition, 
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are compensated by fees paid for the service of process. The fee for the service of 
[civil] process is paid by the parties to the action. The amount paid out by the 
State in criminal actions is ascertainable from the reports of the county treasurers. 
The amount paid for the service of civil process can only be determined by an 
inquisition of individual deputy sheriffs. In filling out the questionnaires distributed 
by the Commission, deputy sheriffs uniformly failed to schedule the amount of compensa- 
tion received. The Commission believes that the amount of compensation should be 
determined in order to prove or to disprove the general public beliefs on this subject. A 
bill is recommended requiring that the amount of all fees be reported to the county and 
State authorities. Only after adequate information is so obtained can a well-founded 
decision be made as to the efficiency and economy of the present system. 

“ ‘The following table, compiled from the reports of the county treasurers, gives 
the cost of process serving, court officers, and related work in the counties of the 
Commonwealth, except Suffolk, for 1928: 


County Total Cost 
Barnstable. , : : : ; $2,768 .35 
Berkshire ‘ ; : , ; 7,430.51 
Bristol . . : : : ‘ ' 18,940.72 
Dukes . , ' 349.20 
Essex . ; ; : ; ' 35,212 .57 
Franklin : é ; ’ 3,372 .07 
Hampden ; ; , é . 17,756.65 
Hampshire. , , , ‘ , 6,059 . 96 
Middlesex . i : 85,182.30 
Norfolk . . , , ; 35,487 .35 
ll ail Rag eee 23,765.74 
Worcester ‘ ; : : ; 30,874 .08 

Total . ; : : ? $267,199 50 


“The items included in the above summary statement are amounts paid for 
serving venires, capiases, warrants and other processes, for committing insane 
persons to institutions, and paid to court officers. It includes full-time salaries 
paid to court officers in several courts in Middlesex County, and a few other scat- 
tering courts. 

“*The figures given in the above table are in addition to the fees paid for the 
service of civil process. The money is distributed among a large number of per- 
sons and often paid in small amounts. In many States this work is performed by 
a relatively small number of full-time employees. 

““*A change in travel allowances, in serving writs and in attendance on courts 
has been asked by the deputy sheriffs, but no change is recommended until their 
actual earnings can be determined.’ 

“Under sections 8 and 10 the cost of service of a simple summons is $1 for each 
defendant served in the Superior Court and 50 cents in the District Court, and in 
either case for travel ‘5 cents a mile each way to be computed from the place of 
service to the court or place of return and if the distance exceeds 20 miles and does 
not exceed 50 miles 5 cents a mile one way only for all travel exceeding 20 miles 
and 1 cent a mile one way for travel in excess of 50’ and by section 10 if a conveyance 
is needed for more than 2 miles one way 15 cents a mile one way up to 30 miles if 
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the officer uses his own conveyance or the amount actually expended by the officer 
if he uses the conveyance of another. As there are about 35,000 new entries in the 
Superior Court and more than 100,000 in the various district courts each year and 
an additional unknown but probably very large number of writs served which are 
never entered in court, it is obvious that a large sum is paid by litigants to deputy 
sheriffs or constables every year for service and travel. 

“We agree with the recommendation of the Special Commission already quoted 
that the public and the state and county authorities as its representatives should 
have an annual account of all fees from all officials authorized to serve process 
whether in civil or criminal matters, in connection with the continuous study of its 
judicial system. Until such information is available we cannot study the fees in- 
telligently. We recommend that the legislature require such an annual account 
and to that end submit the following: 


An Act to provide for an annual report of receipts and expenses 
in the service of civil or criminal process by sheriffs, deputy 
sheriffs and constables. 


“ ‘Section 1. Sheriffs, deputy sheriffs, constables and other officials charged with 
the duty of serving civil or criminal process shall hereafter file with the Director 
of Accounts (or with the County Commissioners in duplicate, one copy to be for- 
warded to the Director of Accounts) on or before the first of February in each year 
an account of all receipts not required to be paid into the public funds, accounts 
receivable and expenses not repayable from the public funds in connection with 
such service of process during the preceding calendar year in such form as the 
Director of Accounts shall prescribe. The first account shall be made in 1935 for 
the year 1934. 


“ ‘Section 2. Failure to file such accounts without adequate cause shall be a 
ground for removal from office on petition of the attorney general to the Supreme 
Judicial Court in the case of a sheriff under G. L. Chap. 211, sec. 4, and to the 
Superior Court in the case of all others, and the Superior Court is hereby given 
jurisdiction of such petitions. 


“ ‘Section 8. This act shall take effect upon its passage. 


“SHOULD SERVICE oF CiviL Process BY REGISTERED MaiL BE AUTHORIZED AS 
AN ALTERNATIVE [OPTIONAL] MetHop?* 


“This suggestion cannot be adequately considered until we have the information 
above referred to.” 

[The report then stated arguments submitted to the council without comment 
on pp. 56-57.] 


“FrEs IN REGISTRIES OF DEEDS 


“The Director of Accounts next referred to the fees in registries of deeds, which 
were revised in 1928, and the registries of probate, which were established for the 
first time in 1926, but made no suggestions in regard to them. 

“The fees for the recording of deeds and other fees in registries have no relation 
to operation of the courts and appear to be beyond the scope of the work of the 





* A Bill (Senate 64) was introduced by the Boston Bar Association in 1941. 
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Judicial Council. Accordingly, we respectfully beg to be excused from rthaking 
suggestions in regard to them. These fees are for legislative consideration.” 


FEEs IN THE REGISTRIES OF PROBATE (see 9th. Report 57-61) 


[The substance of the recommendations of the Judicial Council as to probate 
fees was adopted in St. 1934 c. 324.] 


ALLOWANCES TO SALARIED OFFICERS 
“The director said: 


“ ‘The question of fees and allowances to officers on salary or employed by the 
day or hour is probably the most troublesome of all in the chapter. Sections 50 
and 53 are full of conflicting provisions. It is impossible to definitely determine 
when a salaried police officer, or a sheriff, jailer, constable or other officer who is 
employed by the year, month, week, day or hour, shall receive compensation for 
appearance in court or in other proceedings. Some claim the right to serve in vari- 
ous capacities on days off and to be paid therefor. It is almost never possible to 
determine whether a man is a day officer or a night officer. 

«In 205 Mass. 110, one limited point was decided. The Attorney General on 
October 29, 1921, interpreted certain questions. While helpful in these specific 
instances they do not cover the ground. Any one who has had experience knows 
that seldom are the same facts found in two cases. A determination of one case 
only adds to the ammunition of the contending parties in different circumstances. 
I believe there should be a careful study not only of the language in these sections, 
but also of the underlying facts, with a view to clear and careful determination of 
the merits, and a clear and forceful wording of the law.’ 

“We agree with him. The problem is similar to that which arises under Section 8 
in connection with ‘travel’ allowances to officers in the service of process, already 
referred to. We have made some study of the sections referred to and of the varied 
interpretation of them in different parts of the state, some of which were pointed 
out in the circular letter of the Administrative Committee of the District Courts 
of January, 1932. We have not, as yet, arrived at a satisfactory conclusion as to 
the best method of dealing with this subject or the matter of ‘travel’ allowances or 
other sections of Chapter 262 not discussed, and reserve these matters for further 
consideration. 


Seconp. House No, 274 [or 1933] 


“The resolve of the legislature also requested a report on this bill. It proposes 
an amendment of Section 29 of Chapter 262 relating to witness fees. We reserve 
this bill for consideration in connection with the other sections of Chapter 262 which 
we still have under consideration.” 
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APPENDIX E 


SUMMARY OF THE WORK ACCOMPLISHED BY THE 
VARIOUS COURTS 


The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study “the work 
accomplished and the results produced by the judicial system and 
its various parts” and “shall report annually upon the work of the 
various branches.” 

The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others report 
from June 30 to June 30, or from September 1 to September 1, etc. 
The details as to counties appear below. 


SUPREME JUDICIAL COURT 


During the court year September 1, 1940, to and including Aug- 
ust 31, 1941, there were decided by the Supreme Judicial Court 337 
cases, in 17 of which the rescripts were not accompanied by opinions; 
and the court also rendered 8 advisory opinions requested by the 
executive or the legislative department under chapter III of the 
Constitution. Reports of this work of the court appear beginning 
with page 504 of 306 Mass., running through page 493 of 309 Mass., 
and in the supplement in 309 Mass., pages 552-644. 

The table of full-bench cases since 1875 appears on p. 71 of the 
15th Report. There is also the usual table of Supreme Court busi- 
ness, other than full-bench cases, with more detailed statements 
from Suffolk county which appears below. 


SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTIES 


For THE YEAR BEGINNING SEPTEMBER 1, 1940, THROUGH AuGusT 31, 1941 
(Not including full bench cases) 








Transferred Referred ; Petitions for 
Equity | to Superior | to Masters | Prerogative | Admission Other 
Court or Auditors Writs to Bar Proceedings 
I 65. vk cena’ 0 0 0 0 0 0 
Berkshire oan 0 1 0 0 0 0 
| ES 0 0 0 0 0 0 
| SSS Ey SoS 0 0 0 0 0 0 
ery cee ree 3 1 0 2 0 0 
Franklin... .... 0 0 0 0 0 1 
SN 0k aowae un 0 0 0 0 0 0 
Hampshire........... 0 0 0 0 0 
Se 6 0 _2 0 0 
Nantucket. . . 0 0 0 0 0 0 
SY 1 0 0 0 3 
pee eee 0 1 0 ? 0 0 
RRS Ss 5 21 2 38 1,026 776 
Worcester............ 0 0 1 0 0 1 
ree ‘ 15 27 3 44 1,036 781 


























The details of the business in Suffolk County appear on the 
following page. 
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SUPREME JUDICIAL COURT FOR THE COUNTY OF SUFFOLK 


REPORT FROM SEPTEMBER 1, 1940 To SepremMBeER 1, 1941 


Transferred Referred Petitions 
to to Prerogative for 
Superior Masters Writs Admission 
ourt or Auditors to the Bar 
21 2 38 1036 


Law Docket 


Petitions for Admission to the Bar... 
SELECT OF CT TE TL TT ee eee 21 
ee So 5 hg oon cavivd bs he « Ube ERAS be Rade sawadb ved Mon waht 6 
ay sg 6,49: b cs ale wale WE 500Gb Sao ik esau wed 5 
EO going icin s'S gone clndlad MO 0:00 lehe. 00 wed.aeib aw slegb ale 5 
es ccc tc beRbeS Ader Eh TRS REA O CO EMEN OR EE ESS mE Dees 1 
I, on nn nen cn nse aks ented n dees dees eeebee de® athe sé 1 
Petitions for more complete and effective organization of the Bar of Massachusetts 1 
Petitions by Bar Association (Disciplinary Actions) 1 
Appeals from decision of Appellate Tax Board... .. 22... 0... ccc cece eee eeeeeeees 21 





ee ee er rr ripe ea 1,098 


Equity Docket 
I ee ee a ae eles penne ced hees'seee nse wee ween 
Informations by Attorney General (for failure to file returns, etc.)................0-0005 7 
Informations (invoking remedy to protect Courts and the Public)...................... 
SER AE AES FE STS £ BN SE PGaC RA OATES Veer eye eee ee 
EEOC DIA IONE OT RTO EE 
Petitions for Dissolution under G. L. ce. 155, s. 50A (about 2,900 corporations) 
ES RE eS ire oe 
Petitions for Transfer from Superior Court to Supreme Court 
Petitions for Suspension of Award 


yy 


Roto ROO RDO Do 





EE POEL ET TY ET s PE ee Oe PY Ee 
I Ck EE Bs 6,4 yclens s cbigsdcon pentose csenh ne cteousas sss 


& 
a 
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THE SUPERIOR COURT 


This court consists of a chief justice and thirty-one associate 
justices. It has unlimited civil, criminal and equity jurisdiction 
and holds sessions in all of the fourteen counties. It is the only 
court sitting with juries. The tabulated returns of the clerks under 
St. 1936, Chap. 31, § 3 for the year ending June 30th, 1940, will be 
found on pp. 00-00. From these returns it appears that the justices 
sat 2,828 days with juries and 1,38514 days without juries, in the 
pre-trial and trial of civil cases,—a total of 4,21314. They tried 2,701 
civil jury cases and 1,030 civil cases without jury, including 508 
equity and 10 divorce cases,— a total of 3,731 civil trials. The num- 
ber of trials with jury appears to be about 54 more than last year — 
the number of jury waived trials, 130 less, and the number of equity 
cases 208 less than last year. They sat 1,089 days in the criminal 
sessions. Three justices sat for a total of 25144 days for the hearing 
of election petitions in Suffolk County. 

District Court judges called in to try misdemeanor cases sat for 
589 days (see p. 00). The total number of criminal cases tried in 
the Superior Court including these misdemeanor cases was 2,784 or 
158 more than last year. District Court judges sat for more than 
1/3 of the time spent on criminal business. 

Allowing for errors in classifications in the returns of thousands 
of cases from 14 counties, a comparison of the totals in tables 1 and 
2 (on pages 64—5) and 6 (on page 69) shows that there were approxi- 
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mately 44,654 civil cases of all kinds pending at the beginning of the 
year, 27,620 were entered during the year, and 27,236 were disposed 
of during the year. 


PRE-TRIALS 


The pre-trial system was started wnder rule of court in Suffolk 
County in 1935 as an experiment based on its successful operation 
elsewhere and especially in Detroit. Its marked success in Suffolk 
(see 5 year table in 16th. report, p. 74) was followed by its extension 
to some of the other counties. The results in Middlesex, Hampden, 
Worcester, Berkshire and Bristol in 1939 and 1940 appear in the 
15th. report pp. 56-57 and the 16th. report pp. 73-75. The results 
in 1941 to about November Ist, as reported by the Clerks of Court 
were as follows: 


SUFFOLK COUNTY 


PRE-TRIAL SESSION REPoRT FoR YEAR ENDING June 30, 1941 


Ree I 55's. «0 60 48 60 Naae Sceeaeeeinn 1,846 
EES Wa MING v5 9's. 5x06. 5.00. cagbineden peboiten 1,165 
SND GN EUNNE BANE, 0:50. < cnsicicessesesodac cbiins 894 
EE OO ADAM ON 2,059 
EE ag os hus, 65s d4 tao harks ssa biews Ceheee ts 91 
Te taal cn ak Cnn abaks «ughp set Rae cheats car Kee 144 
NE SEMIN. ooo oat ovscveececkipswie-cpels 

CIE, .. 54-60 dintpd' > bbinben ss Rl aie eee 460 
Total Disposed of on Pre-trial List...............2.... 4,601 
Pre-tried not Reached for Trial.....................4- 796 

e WEE MOEN EEN cocctcicvercstcdcsedupusezeante 5,912* 


CasEs FROM OLD Dockets Disposep or 1940-1941 


OE, «os cktecnddecegetek iheeens kebebonie 80 262 
Settlements (10 day order) 182 


* 253 cases pre-tried and referred to auditors. 


HAMPDEN COUNTY 


PRE-TRIAL Sessions JANUARY 1 TO DECEMBER 1, 1941 


Peer 08. COMER PUNE, 6 pc ccvcbcncscectransecees 831 
Number of Cases Settled....... SATE US PINE 2-58 50 
ars isk ade eeiaiah ci ibaeeajy-eteaiadn tee, eek pmmagia aaa 18 
es oc hohe sth Oh we ewe's PAGS 2 air ce 20 
ES SN i naan n de nau heen Seem kets 9 
Request for Jury Trial Waived............... ob ad ees 26 
EE PRES BENS By 13 
CE in ake o 66 paeteee Ts Ut oyna bisnncben ade kee s 7 
ee ee ee ee ee ee 2 


BERKSHIRE COUNTY 
JANUARY 1-NOVEMBER 30, 1941 


In 1941 there were two days of pre-trial hearings (April 7 and April 8). 


Referred to Auditor 
Gary Ties Walwee:. ww. cece eicn.s 
Reported Settled 


Number of Cases Pre-tried. .........ccceccccccccccees 125 
lh. <5. itn eke die .¢as.ee oan mat atecneann ae 65 
SE Oe I on . oicin- ns <s05:s teow nast nuns es ses 31 
TD GD SEE i's. 5 5 oss o's noc cuvddesdaathonaae 4 
Wapeneen Her Ce TIGRIS, ....« 2.- vccicccccccnssdcvsees 3 
ES LA 0s betteedsd obect skeet udccndiasenbvebiee 1 
RN fens an bead inhtes beast ena knanlnwentaen 1 
ETE RSS I Re ORES ES 1 
ES SRE RE aE i ees Peay, REIS tS 4 

5 

9 
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WORCESTER COUNTY 
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In the year ending June 30, 1941, 21 days were devoted to pre-trial sessions. 


WORCESTER PRE-TRIAL FIGURES FOR 1941 










re aia id.u ec hcs oa w op aas wed eae Ne aia awk aan 1,355 
Ta 64.bsb sckk edi chibesesdathesaeesctetses 528 
NL, so «x00 4 ach bo aek es tueebh chnskedesses 30 
ME aa aG aievetin diviehiassseaseik het awan ss eke 144 
eR Aa Si ae chido os hs ih acaba ooh iat 4A nes i 76 
SE LR SR ee RSS SRE OTS TES aes eke aes Be 22 
on oki ial aie ols oh akin alela maces abe Kin 57 
Pre-trial (next list). . 288 
107 

54 

10 

1l 

Finding by Court on Auditors report..............-.+- 12 





ESSEX COUNTY 
There were three days of pre-trial sessions in this county in May, 1941, with 


the following results: 


I Oe nee eee ee ee ae ee ee 
Cases referred to Auditors, Findings final..................0000005 
Cases referred to Auditors, Findings not final......................-. 
GRID QUOD ccc ceverecaccissccanecesecscscosecesscses a GR 
Cases in wuich a default was entered. ...............-.0 cece ee eeees 
Cases in which a i eh elisa sdb okde hae bee adee 
Cases in which “‘Neither Party” was entered......................-. 
en Te IY OO Os oon b.n 0055056000 kc0ssn0sesecvsces 
Cases pa hed ERS ae Sanya 

Ce EE Oe SUE WS. , ccc ccccccccccnccceccccscceeces 
Cases put over to next pre-trial list......... 
Cases in which Military Affidavit was filed......................... 
Cases transferred to Middlesex County for trial .................0. 





NORFOLK COUNTY 





The clerk reports that, “The pre-trial plan has been put in operation in this 


county only once, 7.e., in May, 1937.” 
OTHER COUNTIES 


There were no pre-trial sessions in Barnstable, Bristol, Middlesex, Hampshire, 


Plymouth, Franklin or the Island counties. 


CIVIL JURY CASES ADVANCED FOR TRIAL AND TRIED DURING 


YEAR ENDING JUNE 30, 1941 











Original Removed Total Advanced 
Entries Cases Cases Tried 
ESTES, «SGA Ae RC yee ree Peery 6 2 8 
SESE ey rr Mr rr rere ree 2 2 4 
Bristol 
RL ie ON ia cutee ae tia een he ae eked 1 2 3 
SSRIS Eh See Pen 7. 3 3 
Ps Adubbs Cadiva de CHesebuedesdengctcad 1 6 7 
Essex 
Cs 6 Pees id ee abab he guseees 2 6 8 
CG. is ebdke ese ddeds ie seneeedanhad 1 -- 1 
ER CS PR a eee 1 1 2 
aan a siakiiea ealare ocae wih taihs & aad eae - —_— — 
GL ELS 64. 044s os bnawapt ¥o sesaw eres een 4 32 34 
tke ecns es hewes okies so ebdee Kone enews 23 3 26 
Middlesex 
CS + ncpackriceeenubenheseseseeins 11 37 48 
SS Se whah ores vhet ua dncceedinensyeesiit = — a= 
Tn tected es eartindeiewneveesswbetepees 16 16 32 
Plymouth 
NG i oS a ia ts alte tes bh entender wa eae igh - 3 3 
Ss J cht a a-d:0 bhGde eee ee veadebeethews —- a ao 
a katie Ska yc Ltialed ons ANKE oe aw 95 150 245 
Worcester 
65 SekdnGs sabe eweseterenesquenewe 9 17 26 
GES SEES HY GEN SE eee Pee Were ee ae 3 6 9 
175 286 459 

















In Suffolk County 85 of the original cases tried and 138 of the removed cases tried were entered since 


June 30, 1938 
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OTHER FACTS APPEARING FROM STATISTICAL TABLES 


The returns of the clerks of court as tabulated, and particularly 
tables numbered 2, 3, 4, and 5 relating to civil business, are inter- 
esting as they break down the number of trials, verdicts and find- 
ings in different classes of cases and also show the amount of ver- 
dicts and findings. Tables 4 and 5, as to verdicts and findings, 
produce figures which it is interesting to compare with the figures 
collected for the years 1928 and 1929, a tabulation of which will 
be found in the 5th. Report of the Council in summary form on 
pp. 10 and 11. The percentage of verdicts for the plaintiff appears 
to have dropped from 55% in 1928 and 54% in 1929 to about 49% 
in 1940 and 48% in 1941. 

The following summaries show the totals based on tables 4 and 
5 (see pp. 66-7). There does not seem to be a very marked change 
in the proportionate number of different classes of cases. In a 
total of 2,282 verdicts for the plaintiff or for the defendant, in the 
year ending June 30th, 1941, 1,094 were for the plaintiff and 1,182 
for the defendant, which, so far as the figures go, indicates that the 
chance of recovery from a jury continues to be less than 50%. The 
chances of settlement are suggested by the fact that there were 519 
more jury trials than verdicts and 113 more jury-waived trials than 
findings. 


For THE YEARS ENDING June 30, 1939 anp 1940 
Jury TRIALS — VERDICTS FOR PLAINTIFF 


"39 "40 "41 "39 "40 "41 "39 "40 "41 "89 "40 "41 
Contract Motor Torts Other Torts Total 
Verdicts of less 
than $200.... 15 24 21 123 «191 144 42 52 67 180 267 232 
$200 to $500. ... 24 17 27 174 124° 181 78 69 61 276 210 269 
$500 to $1,000. . 26 28 25 116 194 125 60 39 61 207 181 211 
Over $1,000.... 48 61 46 183 264 282 114 = 103 84 445 428 382 
Totals..... 112 130 = 119 696 693 702 300 263 273 1,108 1,086 1,094 
VERDICTS FOR DEFENDANT 
Verdicts Verdicts 
Ordered for for Defendant 
Defendant Not Ordered Totals 
id ibe tdnaiw cs oceae 33 41 4 68 63 57 101 104 MM 
NE s ndien cibhcud sak eae 124 157 92 526 596 549 650 703 641 
UE WEED, in op dnnecessesseess 164 138 174 234 217 £289 398 355 463 
BEE 4.0 hob adccanesenseves 321 336 293 828 826 8095 1,149 1,162 1,188 


Total verdicts for ptf. or def. 2,257, i.¢., 1,108 for ptf., 1,149 for def. in 1939. 
Total verdicts for ptf. or def. 2,235, .e., 1,086 for ptf. 1,162 for def. in 1940. 


FINDINGS IN JURY-WAIVED CASES 
FINDINGS FOR PLAINTIFF 


Contract Motor Torts Other Torts Total 
Verdicts of less 
than $200.... 29 25 32 37 30 23 34 24 1l 100 79 
$200 to $500... . 28 53 71 26 30 14 15 13 15 69 96 100 
$500 to $1,000. . ll 13 20 ll 13 12 1l 13 10 33 39 
Over $1,000.... 33 37 24 17 28 30 18 13 17 68 78 71 


Totals..... 92 108 147 91 101 79 78 63 53 270 292 279 
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FINDINGS FOR DEFENDANT 


Contract Motor Torts, Other Torts Totals 
Total findings, 
for defendant 93 63 25 60 53 36 99 77 59 252 193 120 
Total findings for plaintiff or defendant... ... 2.2.00... cccccccccsvcccccccces 522 485 399 





WAIVER OF INDICTMENTS AND WITHDRAWAL 
OF CRIMINAL APPEALS 


Until 1934, a man was not allowed to waive an indictment, and 
asked to have his case heard in Superior Court on complaint without 
waiting for a grand jury. Unless he could get bail, he might have to 
wait in jail for several months in some of the counties. In 1934, on 
recommendation of the Judicial Council, such waivers were allowed. 
The reports of the operation of the statute show how much it was 
needed. In the year ending June 30th, 1939, 583 indictments were 
waived; 1940, 544; and 1941, 649. 

In 1937, on the recommendation of the Council, the legislature 
extended the right to withdraw a criminal appeal after the sitting 
of the Superior Court following the entry. This statute also was 
needed. The figures are not all separated as to time of withdrawal, 
but in Hampden County, 41 appeals were withdrawn, of which 20 
were so withdrawn after and during the sitting; in Norfolk, 54 
appeals were withdrawn; in Barnstable, 15 were withdrawn before 
or after the sitting; in Bristol, 34 were withdrawn before the sitting, 
36 during the sitting and 6 after the sitting; in Middlesex, 86 were 
withdrawn after the sitting; in Hampshire, 18 were withdrawn be- 
fore and 4 after the sitting; in Suffolk, 60 appeals were withdrawn 
after entry; in Plymouth, 36 appeals were withdrawn, of which 2 
were after the sitting; in Franklin, 3 were withdrawn before and 9 
after the sitting. In Essex 77 were withdrawn, 49 before and 28 
after and in Worcester 55 were withdrawn 25 before and 20 after. 
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The Use of Auditors 





53 


The use of auditors is mainly in motor vehicle tort cases. For 
tables showing their use from 1934 to 1940 and their cost to the 


various counties from 1929 to 1940 see 16th. Report pp. 70-71. 


REFERENCES TO AUDITORS AND MASTERS IN THE SUPERIOR CourRT 
Calendar Year 1940 


County 
ae ee 
SE ane 
brs 206% idea's Waite ad 
ae aa RR 
SEC cc. kc ssc0e a 
errr 
RI. «0 ev cece ee 
2 ee oe 
pO ee ee ete 
WHR, © die «Bese ss 
Rn wee eo 
Worcester............. 


Two or more cases tried together are counted as one reference. 





Auditor Master M.V.T. 

15 6 — 
3 5 10 
30 29 73 
74 42 216 
5 5 —_ 
33 25 249 
3 4 5 
57 76 247 
2 17 12 

6 16 36 
76 130 1,209 
% 2 51 
390 383 2,108 


This accounts for the difference in the total of the column of 
motor vehicle torts in this table and the total of column 3 in the 


table on page 00. 


REFERENCES TO AUDITORS AND MASTERS IN THE SUPERIOR CouRT 


January 1-September 30, 1941, inc. 


County 


POMS 6 Sa5. se Seu 
0 Ea 
SS re Saree 
Per ree 


ON os 2 daoeh' 4 
ERS 3135 2553's SER Ss 
Worcester............. 


Two or more cases tried together are counted as one reference. 





Auditor Master M.V.T. 

6 3 -- 

4 4 1 
16 20 16 
25 23 62 
1 4 — 
37 13 80 
1 2 — 
105 51 308 
8 17 74 

1 5 : f 
90 134 358 
62 26 49 
356 302 955 
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LAND COURT 


This is a court of three judges created in 1898 for the registration 
of title to land and since then developed by additional extensions of 
jurisdiction both at law and in equity into the court in which almost 
all litigation regarding title to land takes place in addition to its 
original function of a court for the registration of title. 


LAND COURT FIGURES FOR 1940 





Registration Cases..... i: bade shah ouwe bike od Shaan Meese CORES Os whee het haesee chee 456 
ss Nine bende eenehight akandeareiee ia ee ake ts te ae ser oens 5 
ES sas ss one $b eSU SER OSS CSE Rows bbe Mako newinus Caw eebowdes 616 
SL a ay pe es eT KEE SP ee Rae 2,321 
i I ee IIE aT EY os RA EE LOREEN Se ES CSS PER ees See 106 
EE Saab cabnnsccsdtccacvend cakd+ sess ob Uke Ow Chetaee enee bd ttes ce elaks 130 

LS & oo kc aga oat tro Sid whe kbd ES EOE DEMRRDT vb oteans Ook tian 3,634 
OS Se en eee er ey Re OS eee ye ere. RP Pee Se 384 
SE Ee OO ee eee eres ee eae er, Se HONE ie 423 
tn on ae oe daa th wahha'st he eR Re Ede nehee outer aetale toate 807 
a a xen 6:05.00 dias SEAR EUMEN Oo oho 6a bon tks sie ik $116,534.64 
EE Oe AE Ae EE NRE e tet 47,833.30 
Income from Assurance Fund applicable to expenses. ..............6.- 00 cece cence eeee : 12,911.44 
as ch TRale Ss ae clicky b.0.p.0;4 ale 054 Libis BORNE CK DS ce Web elds El aac tees Hoh 5,463.18 
15.2 2, | ssn bey in sre Dice eo add cw he cas 9a a a 39,855.50 
ey eR as OO i te > 271,371.14 
Assessed value of land on petitions for registration, confirmation......................+. 7,057,176.67 


CASES DISPOSED OF BY FINAL ORDER DECREE OR JUDGMENT AFTER HEARING 


ee a sn tn we ENMEE ERASER EEA ES Aa eee 369 
OT, oo ses curedeescedasedends deardueaatdennesenseocas 616 
ed a cabin db medare uta BAe ue haes Satna kee 2,134 
Teenie, Baas Deathems & WEGTAMOGR, «onc icc ccc cccweccccccdcdvavecssiscccccnivccs 
pL ET LOE OEE PO Fee RN ORO LS CGPS I SEN RE 3,355 


PROBATE COURTS 


There is a probate court in each county with jurisdiction of wills, 
trusts, settlement of estates, guardianship, adoption, change of 
name, divorce and separate maintenance and a variety of other 
matters. There are three judges in Suffolk, two in Middlesex, two 
in Essex, two in Worcester and one in each of the other counties. 

The report prepared by the Administrative Committee of the 
Probate Courts for the year 1940 appears on page 79. 


THE MUNICIPAL COURT OF THE CITY OF BOSTON 


This court consists of a chief justice and eight associate justices, 
all full time judges. There are also six special justices. The tables 
showing the details of the civil business for the year 1940 and the 
first nine months of 1941 will be found on pp. 75-78. The com- 
parative table of civil business from 1913 to 1938, the criminal 
business and other information for the year 1940 and the first 9 
months of 1941 is as follows: 








JUDICIAL COUNCIL 


MounicipaL Court oF THE City or Boston 
Crviz Actions (OrHER THAN SMALL Ciarms Cases) 





Judgment Con- 
tract only 
Division 
Judicial Court 


Average Plaintiff's 
Per Cent of 


Per Cent 

All Defaults 

Per Cent of 
Entries 

Per Cent of 
Entries 

Total Plaintiff's 
Judgments 

Heard, Appellate 

To Supreme 


ro ae - | 28,804 | 5,085 | 17.6 | 11,094 |38.5) 2,927 | 10.1 |$2,942,662.22/$202.79 
1941 
9 Mos. | 20,287 | 3,284 | 16.1 7,426 |36.6) 1,857 8.9 |$1,702,402.48/$189.78 
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The jurisdictional limits in civil cases from 1866 to 1877 were $300; from 1877 to 1894, $1,000; from 1894 
to 1922, $2,000; from 1922 to September 1, 1929, $5,000; since 1929, the jurisdiction has been unlimited 
in amount. 


SUBDIVISION—CONTRACT AND TORT—1940-1941 





REMOVED | TRIED 





| 

Per Cent | Per Cent 

Contract Tort of Entries Tort of Entries || Contract Tort 
| ' 





15,953 | 11,350 1.9 | 4,761 41.8 


666 





| 
| 
1,037 | 1,552 


| {| 

| | 

10,705 es 1.6 | 3,092 | 36.00 | 
| } I 


1,012 





TORT ENTRIES, REMOVALS AND TRIALS 


FROM JANUARY 1 TO SEPTEMBER 30, 1941 (1NcLUsrIvE) 
TORTS ENTERED TORT REMOVALS TORTS TRIED 
Motor Vehicle......... 6,418 Motor Vehicle, PIff. . 2,293 Motor Vehicle 
Other Torts... . ea Motor Vehicle, Deft.. 760 Other Torts 
a Other Torts. ....... 39 


BERL iéwiciia dacs 3,092 


SUPPLEMENTARY PrRocEss ENTRIES 


In 1940 there were 3,099 Supplementary Process actions entered. 
From January through September, 1941, there were 2,456 Sup- 
plementary Process actions entered. 


Summary Process (EJECTMENT) ENTRIES 


In 1940 there were 817, and from January 1 to September 30, 1941, 
there were 474 of such actions entered. 





REPORT 


SMALL CLAIM DIVISION 


1941 
1940 JANUARY - Sept. 30 





Contract | Tort | Total Contract Tort 





1,281 315 1,56 950 215 
106 71 


0 
237 
oa ed ‘ 5 : 86 
Finding for Plaintiff . oF 26 26 39% 185 

Finding for Defendant . cia aeak ¢ 54 
Judgments by Default... oi 441 
Judgments b: i 9 6 15 9 
Amount of Plaintiff's Judgments | $20,854.88} $2,714.07) $23,568.95] $13,755.81 
Transferred ivil 





Docket - 5 5 
eae to Superior Court. 1 7 
Executions 514 98 612 322 
Amount of Plaintiff's Claims. ... | $29,412.65} $8,645.22) $38,057.87) $21,623.20 
Notices Returned Unclaimed . 153 20 173 106 























CRIMINAL Statistics—OcToBER 1, 1940 To SepremBer 30, 1941 


Cases begun. . este Court Drunkenness 

Discharged, N 1. P, or filed.... 8,980 Drunk released by Prob. Off... 11,384 
Pleas guilty......... .. 29,452 General cases............... 5,086 
Pleas not guilty............. 3,042 Traffic cases (including auto 
Findings not guilty.......... 1,367 Ee, See 21,432 
Held for Grand Jury. ........ 660 Domestic Relations 412 
eet regal IRAN Not arrested, default & pending 3,243 


AUTOMOBILE Laws—OcToBER 1, 1940 To SzpTeMBER 30, 1941 


OEE LOO LLL OLE EEE ON 1,429 
ee ec ian athe 4 athe 45 > sueen tas aeeeia chess kee neuee 83 
Traffic violations. . 

Traffic appeals. . 

Cases reported for inquests. . 

Inquests held... . . 

Search warrants 


ParKING Law—OcTOoBER 1, 1940 To SzpremBeER 30, 1941 


(Chap. 90 Sec. 20A, Chap 368 of 1934. Revised Chap. 176, 
Acts of 1935, Amended Chap. 201 of 1938) 


Tags issued to police 
See rerey en eed De Bonn eI + ore mrsrinried: oi 
Total cash paid in tag office. . . 


*The variance between tags issued to the Police Department and the tags returned is not a true one as 
the Court year is the calendar year. 


BOSTON JUVENILE COURT 


The Boston Juvenile Court, created in 1906, is a separate court 
with jurisdiction in juvenile cases in the central district of Boston. 
It has one judge and two special justices. 





JUDICIAL COUNCIL 


Entries for the Year Ending September 30, 1941 


Delinquent 
a The Peer ep eee 


I ia) ocr nik aro oe. pldvc BCL Uae aS 


ES ere ee ST eee tee) ee kee 


In connection with these figures, it should be remembered that © 
in most cases the boy is placed on probation or otherwise kept 
under supervision by the court through the probation officer over © 
a long probation period, and that in addition to the “cases” of new 
complaints entered on the docket and reported in the annual re- 
turns to the Department of Correction, the advice and assistance | 
of the judge and probation officers is constantly sought by parents % 
in informal conferences in cases which do not reach the stage of 
formal complaint by any one. 


THE OTHER DISTRICT COURTS 


In addition to the Municipal Court of the City of Boston there 
are seventy-two other district courts in different parts of the Com- | 
monwealth. Each has one standing justice and from one to three” 
special justices, the number varying with different courts — a total 
of 72 justices and about 150 special justices. 

The statistical table showing the business of all these 72 courts, | 
prepared by the Administrative Committee of the District Courts, 
is inserted opposite this page. Slight errors were discovered after the 
sheet was printed. The total of “Tort Cases begun” in the Fitchburg 
court should be 241. This makes the “civil writs entered” in that | 
court 1,153, the total tort cases for all the courts 35,133 and the total 
civil entries 78,966. For comparisons 1934-41 see page 13. The 
total “drunkenness” cases in the Worcester Central Court was 4,449 
instead of 3,449, thus changing the total for all the courts to 67,991. 

As compared with the figures in the 16th. Report (p. 67), the © 
business of the 72 district courts as a whole during the year ending’ 
September 30th, showed the following changes from last year as” 
stated by the Administrative Committee of the District Courts in 
its semi-annual circular letter to the justices, clerks and probation 
officers to be circulated in January, 1942. 


“Civil Writs Entered increased very slightly but 814 from 78,152 to 78,966. 
An analysis however shows that contract actions increased 334, tort actions 2,374 
but Summary Process entered decreased 1,775, an indication of better times. | 

“The total number of Motor Tort Cases entered was 31,190 as against 28,533 
last year, an increase of 2,657. 

























































































Middlesex, 4th Kastern.}| 1,603 798 665 135 5 662 294 | 21 0 548 (270 2,424 V7 117 5 
ND are 4.04 69 44 1,793 975 695 117 6 189 658 172 | 16 2 631 788 3,793 91 65 2 
Fitchburg......... ‘a 928 813 16 96 3 135 225 127 2 0 484 256 2,099 45 67 1 
Norfolk, Northern. 1,286 719 485 7A a 152 457 142 | 11 0 331 613 1,427 48 81 2 
Brighton. er : 850 119 370 359 2 69 330 69 0 0 595 679 2,903 56 55 5 
Franklin, Greenfield... . 299 166 91 40 | 2 50 86 47 1 1 61 541 910 8 78 7 
Worcester, 1st Southern 306 155 118 31 : 72 112 65 0 0 58 803 1,849 20 62 | 13 
ROOMS... 2.65556: 1,86 1,028 679 147 6 227 595 190 7 3 540 691 4,140 68 59 2 
Bristol, Fourth. ‘ 320 157 95 63 5 54 93 47 3 0 49 571 1,251 78 72 2 
Plymouth, Second. ais lata 726 360 266 77 | 23 100 258 97 3 1 205 480 1,876 2 87 2 
Ae 378 124 156 97 1 84 141 76 2 0 93 207 911 9 49 7 
Worcester, ist Northern 362 173 142 46 1 81 127 77 0 0 98 540 1,606 38 77 5 
Charlestown.......... 381 20 247 111 3 55 211 46 2 1 165 165 4,156 169 39 | 10 
Middlesex, 1st Southern 819 484 285 45 5 163 235 139 1 0 252 268 1,535 11 76 0 
Essex, Eastern........ 488 241 179 40 |.28 109 160 103 0 0 68 292 1,098 34 36 0 
Norfolk, Western...... 480 267 181 30 2 103 176 100 1 0 108 243 1,056 43 80 0 
Middlesex, Central.....] 483 270 170 42] 1 75 154 72} 3] 0] 190 436 | 1,350 41 79 | 7 
Worcester, 2nd Southern 146 78 55 10 3 22 55 22 1 0 31 231 335 4 18 8 
Hampden, Western. 175 79 68 28 0 47 63 46 0 0 33 282 995 17 48 2 
Berkshire, Northern... 161 83 54 2 0 34 50 29 0 0 67 343 927 17 27 0 
Marlborough.......... 361 139 190 0 | 32 87 178 87 1 1 73 253 466 14 43 | 10 
Worcester, 2nd Eastern 209 92 105 7 5 56 97 49 0 0 46 32 570 12 27 1 
Newburyport.......... 195 75 94 23 3 45 88 39 2 0 43 38 1,680 56 89 5 
Plymouth, Third...... 246 166 66 14 0 22 65 1 77 265 1,037 28 83 1 
NS ree 689 246 383 47 | 13 231 340 0 84 150 827 17 32 4 
Leominster. 296 121 118 57 0 74 117 0 68 75 809 9 32 6 
Worcester, W estern . 128 74 3 19 0 15 31 0 19 22 392 16 24 2 
Worcester, 3rd Southern 86 137 125 21 3 56 124 0 65 142 279 16 11 1 
Hampden, Eastern. . 76 37 23 14] 2 11 22 0 15 281 801 15 3] 1 
Plymouth, Fourth. ‘ 241 149 66 20 6 24 6 0 67 393 1,882 19 95 5 
Norfolk, Southern..... 391 154 201 33 3 103 192 0 102 237 759 19 18 4 
Middlesex, 1st Northern 183 104 72 5} 2 35 72 0 48 159 2,278 69 160 2 
Worcester, 1st Eastern. 150 63 67 19 1 37 66 0 30 106 415 5 18 0 
Berkshire, Fourth. . : 76 25 33 9 9 14 30 0 7 114 432 3 29 3 
Essex, Second......... 160 60 7 19 6 54 68 0 25 255 713 44 59 7 
Barnstable, First. 433 271 119 38 5 59 113 0 110 403 1,264 35 132 4 
Barnstable, Second. . 156 92 42 10 | 12 25 40 0 76 293 402 20 33 0 
Berkshire, Southern... . 105 69 29 5 2 20 27 0 0 269 340 1 13 3 
IS ene enc ay oc <4: 277 140 109 28 0 41 105 0 81 107 860 10 23 0 
Se 62 22 28 12 0 11 28 0 11 124 433 é 37 3 
Hampshire, Eastern... 72 34 26 12} 0 tb 9 26 0 9 130 259 3 12 2 
Franklin, Eastern...... 56 26 7 7 | 16 1 7 0 16 71 142 2 11 6 
Essex, Third.......... 82 39 3 Fd 6 15 25 0 21 59 224 4 20 0 
Winchendon.......... 7 49 22 7 0 9 21 0 3 105 377 + 30 0 
Dukes County.. . ‘ 46 36 8 2} 0 5 6 0 27 114 196 7 17 1 
Williamstown......... 37 16 19 21 0 15 19 0 2 65 185 0 8] 0 
Nantucket............ 21 13 0 8 0 4 0 0 1 86 112 0 7 0 
ee 78,741 |31,069 | 34,908 | 11,898 '865 113,453 | 31,190 |12,079 [305 | 22 '19,878 | 45,281 | 167,885 | 4,637 | 66,991 | 64,197 | 5,119 |488 
ADDITIONAL INFORMATION—Total Motor tort cases removed.............. 12,079 Neglected Children Total.............. ere 
Removed by plaintiff............... . .5,209 Inquests re reer 








Removed by defendant... 
BE Ol FI 5900.56.56 ov eceseceaie 








STATISTICS OF THE DISTRICT COURTS OF MASSACHUSETTS FROM OCTOBER 1, 
AS REPORTED BY THE CLERKS OF SAID COURTS. 


Compiled by the Administrative Committee of District Courts 


1940 TO OCTOBER 1, 1941 








DISTRICT COURT 


Worcester, Central. . is 


Mormefield..........+. 
Middlesex, ist Eastern. 
Roxbury. . Seale 


Bristol, Third. Vee 
Middlesex, 3rd Eastern . 
Dorchester............ 
EN ere 
Bristol, Second. ES) 
Essex, Southern... .. 
ee ee 
Norfolk, East......... 
Somerville............ 
West Roxbury...... 
Essex, First. . 
ee 
East Boston.......... ' 
ov icé as ae newe 
South Boston.:...... 
Essex, North Central. . 
Holyoke.......... cate 
Hampshire...... 
Middlesex, 2nd Eastern. 
Berkshire, "Central. . 
Bristol, ee... 
Middlesex, 4th Eastern. 


re 
Fitchburg......... a 
Norfolk, Northern. 
SIN. 5's so 9500.0 eek 


BRranklin. Greenfield. 
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5 5 an l/2l/e2|/ 88 [ka lael<| & B 5 ‘s) 5 = |6E/5/ 8 
2,098 861 | 42 | 1,074 2,362 994 | 32 1 725 3,068 11,572 166 3,449 4,602 226 4 633 
2,141 56 28 | 1,078 1,495 963 8 1 | 1,246 2,071 10,392 38 4,012 4,538 145 | 36 155 
2,586 731 | 26 |1,215 3,186 | 1,127 | 18 0 | 1,486 3,564 11 143 2,091 3,549 166 7 252 
126 1,363 9 304 1,000 272 * 0 | 1,080 1,340 5 627 5,154 | 3,649 140 | 25 682 
566 246 115 348 662 290 8 0 190 ae 108 1,006 564 103 | 27 168 
2,326 685 | 29 770 2,330 735 | 33 4 }1,171 1,908 189 | 3,099 | 3,972 242 | 55 221 
250 570 | 13 542 1,672 486 7 0 | 1,591 1,531 313 2,025 | 2,464 108 | 22 191 
748 272 7 368 938 346 4 0 470 1,545 52 1,789 289 75 | 13 59 
617 456 9 330 56. 276 0 0 178 "362 126 1,172 797 68 | 15 144 
1,375 587 | 39 520 1,355 442 7 0 495 1,416 145 1,705 1,051 118 4 126 
734 170 | 17 317 809 312 4 0 311 "704 125 | 2,133 475 lll | 2 166 
1,457 268 | 12 431 1,280 372 9 1 792 2,709 109 1,933 1,982 216 5 171 
1,324 465 | 62 278 500 215 | 10 0 762 996 113 1,206 424 58 4 147 
169 371 5 120 485 92 2 0 707 911 155 1,089 1,798 63 6 138 
1,326 649 190 | 43 365 599 208 | 12 0 421 747 185 1,182 421 141 2 72 
627 629 198 | 51 152 560 139 | 14 0 224 499 74 1,550 259 124 8 48 
168 aan 324 | 15 320 829 292 0 0 28 611 69 627 790 23 i il 431 
437 ,853 440 | 10 530 1,539 447 | 13 2 609 1,021 156 1,132 761 86 | 20 136 
44 aS 273 2 109 236 96 1 0 253 293 112 4,223 ,059 43 9 140 
346 525 106 6 190 452 165 6 0 210 615 52 702 283 43 | 10 22 
648 232 312 99 5 225 267 178 2 0 87 437 | 551 145 37 5 63 
440 170 209 58 3 116 195 105 1 0 79 522 64 646 912 132 4 54 
1,742 943 586 200 | 13 191 547 181 6 2 421 909 83 857 1,302 74 | 10 101 
811 424 245 133 9 165 233 156 ¢ 1 163 1,356 1 889 1,339 107 4 41 
764 277 314 113 | 60 154 275 120 é 0 76 258 78 400 87 92 8 61 
1,603 798 665 135 5 334 662 294 | 21 0 548 727 77 850 | 1,145 117 5 62 
1,793 975 695 117 6 189 658 172 | 16 2 631 788 91 715 | 2,683 65 2 60 
928 813 16 96 i 135 225 127 2 0 484 256 45 1,262 522 67 1 37 
1,286 719 485 7.1 a 152 457 142 | 11 0 331 613 48 428 §25 81 2 43 
850 119 370 359 2 69 330 69 0 0 595 679 56 1,326 926 55 5 69 
900 TH4a ol AQ ») nn QB AT 1 1 “1 BA Q 912 QF 7 7 921 
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“The total number of Removals to the Superior Court was 13,453, an increase 
of 648. Of these 12,075 were Motor Tort actions, an increase of 795 from last year. 

“Tt is interesting to note that the removals of motor tort cases to the Superior 
Court were by the plaintiffs 5,209 — a decrease of 144; by the defendants 6,822, 
an increase of 928 and by both parties 44 as against 33 last year. The removals by 
the defendants have increased in number each year except one whereas those by 
the plaintiff have decreased each year for the past three years. It is apparent the 
insurance companies are responsible in largest degree for the failure to retain 
these actions for trial in the District Courts. 

“Criminal Cases made an unusual gain of 15,254 from 152,631 to 167,885. This 
gain is largely of automobile cases and drunkenness. 

“Automobile cases on the criminal side show the greatest increase in recent 
years — a gain of 10,181 from 54,016 to 64,197. 

“Cases of operating under the influence of liquor gained 663 from 4,456 to 
5,119. 

“Drunkenness cases increased from 61,365 to 67,991, a gain of 6,626. Probably 
@ variety of causes contributed to this result. 

“Criminal appeals showed an increase of 265 from 4,372 to 4,637 but consider- 
ing the great increase in criminal cases begun this is really a very satisfactory 
record — less than three per cent. 

“The number of Juvenile Cases again decreased even if slightly — 216 from 
6,071 to 5,855. 

“The number of cases reported to the Appellate Division increased 45 from 260 
to 305. The appeals to the Supreme Judicial Court decreased 6 from 28 to 22. 

“Small Claims made the substantial gain of 5,252 from 40,029 to 45,281. We 
comment on these figures later. 

“Supplementary process cases increased 723 from 19,155 to 19,878. 

“Intoxicating liquor cases increased by 41 from 447 to 488.” 


| A picture of the seventy-two courts with the business load and 
| cost of each in 1932 will be found in the tenth report of the Council, 
| Appendix A, and other comparative studies in later reports. A 
| comparative table of population according to census of 1940, and 
| judicial loads, will be found on pages 13-14 of this report. 

| 
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District Court DRUNKENNESS FIGURES FROM 
DEcEMBER 1, 1940-SrepTemBER 30, 1941 


(As Reported by the Probation Officers to the Board of Probation) 























D 3 a3 . 3 es 

% 3 = é 
é 3 °3 é s Os 

_ = a 
< =} me < en] ac 
errs 20,110 | 11,541 57.4 Haverhill......... 700 454 64.9 
I a aig a:a0-% 5,231 2,892 55.3 Gloucester........ 517 261 50.5 
South Boston...... 4,394 2,753 62.7 ee 84 11 13.1 
Charlestown....... 2,581 556 21.5 Greenfield......... 327 68 20.8 
East Boston. ...... 1,980 930 46.9 PECL TCE 50 26 52.0 
West Roxbury..... 1,094 638 58.3 I 6 eie pw acaceneia 140 10 7.1 
Dorchester........ 2,022 1,428 70.6 | ee 204 45 22.1 
nh. <cadeesss 1,316 713 54.2 Northampton...... 585 10.3 
Se Pe 390 17 4.0 FS 0 5 evete dens 89 28 31.5 
Somerville........ 1,194 361 30.2 Err 279 — —_ 
RS Gas 6.04.040%0 1,890 1,183 62.6 OT” NPP RT 801 114 14.2 
I 5 aa 6: aren 687 200 29.1 Framingham ...... 395 30 7.6 
cl oes be aka 6 1,723 604 35.0 OS SSF 2,028 487 24.0 
ee 1,195 308 25.8 Waltham......... 956 422 44.1 
Brockton..... 1,552 745 48.0 Cambridge........ 3,315 984 29.7 
Fitchburg... .. 1,324 293 22.1 SEPT OTST e 851 226 26.6 
Holyoke...... 8 99 15.3 RR 511 209 40.9 
Lawrence......... 2,161 1,531 70.8 Stoughton......... 161 1 0.6 
Se ais cae 94 | 69.1 Quincy...........| 2,060 883 | 42.9 
Chicopee.......... 421 30 7.1 Sr e 257 3 1.2 
Marlborough...... 197 12 6.0 Hingham......... 880 241 27.4 
Newburyport...... 943 442 46.9 Plymouth......... 319 75 23.5 
Springfield........ 3,967 2,037 51.3 Middleboro ....... 429 95 22.1 
illiamstown 35 9 25.7 Leominster. . . ; 456 19 4.2 
Barnstable........ 829 422 50.9 Worcester. ... 4,494 2,114 47.0 
Provincetown 159 22 13.8 Gardner..... i 542 266 41.4 
Pittefield.......... 872 57 6.5 Southbridge. ...... 380 64 16.8 
North Adams...... 481 233 48.4 Blackstone........ 52 26 50.0 
Great Barrington. .. 101 10 9.9 DG é cb'dd sobbed 77 5 6.5 
po See 129 78 60.5 Westboro......... 76 19 25.0 
» eS 468 225 48.1 | USE 128 9 7.0 
Fall River......... 1,177 759 64.5 North Brookfield. . . 88 6 6.8 
New Bedford 429 43.0 Winchendon. . “a 186 29 15.6 
Attleboro......... 312 20 6.4 Peabody..... oo 584 275 47.1 
ak Bluffs........ 50 _ — Natick....... i 116 16 13.8 
Pa 1,163 704 60.5 Nantucket........ 15 —_ _ 

Amesbury......... 404 217 53.7 



































Totals: Arrests 87,565; Releases 40,173; Percentage 45.9. 


THE DEPARTMENT OF INDUSTRIAL ACCIDENTS 


Of the 138,698 accident reports filed with the department during 
the year 1940, 39,313 were for injuries causing the loss of at least one 
day or one shift, called in the report of the department “tabulatable 
injuries.” Of these, 39,313 cases 191 resulted in death, 21 in perma- 
nent total disability, 1,036 in permanent partial disability, and about 
59.2 per cent of the remainder represent a temporary disability of 
more than one week. The Board is not a court, but an administrative 
commission. It was in part created to relieve our courts of the con- 
gestion of cases growing out of the relation of master and servant. 
In addition to its administrative duties, the Board, and its mem- 
bers, hold several thousands of hearings each year to determine 
questions of fact and law arising under the Workmen’s Compensa- 
tion Act. 

There was paid by the various authorized insurance companies 
operating under this act the sum of $7,557,987.12* during the fiscal 


* This amount does not include Commonwealth of Mass. payments, or those of cities and towns, to public 
employees whose cases are considered by the Board, which amounted to $77,211.58. 
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year 1940 at a gross cost of $346,905.10. As there were receipts of 
$21,228.90 to be credited, the net cost to the Commonwealth was 
$325,676.20, which is $17,131.15 less than in 1939. In 1939 the net 
cost of $342,807.35 was about $100,000 more than in any previous 
year as shown by the comparative table from 1927-1938 on page 69 
of the 15th. Report. 


APPELLATE TAX BOARD 


The Appellate Tax Board is an administrative tribunal, to which 
have been transferred some of the functions formerly imposed on the 
Superior Court. It came into existence under St. 1937, c. 400, on 
May 29, 1937, succeeding the old Board of Tax Appeals which was 
abolished. 


SUMMARY OF REAL ESTATE TAX APPEALS 


(Under the Board of Tax Appeals from Dec. 1, 1930 to May 28, 1937 
and under the Appellate Tax Board May 29, 1937 to Nov. 30, 1940) 


CoMBINED FORMAL AND INFORMAL PROCEDURE 

















(The State, as a whole) 1931} 1932 | 1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939 | 1940 | 1941 
Total appeals pending at be- 
ginning of year........... 0} 145] 834] 2,396) 3,248) 4,233) 6,078) 7,746) 9,702) 10,894/ 11,998 
Total appeals entered (net) 
ree 235} 1,067 | 2,763) 3,366) 4,456/ 4,459] 5,775] 6,400) 7,134) 8,210] 8,798 
Total number before Board 
he Pc wescevessocece 235) 1,212] 3,597) 5,762 7,704| 8,692) 11,853) 14,146/ 16,836] 19,104| 20,796 
ess 
Settled or withdrawn dur- 
a eee 59} 250) 839) 1,937|3,003/ 1,941) 3,433) 3,520) 4,749) 5,647) 9,124 
Net total to be decided by 
ae err 176} 962) 2,758) 3,825) 4,701|6,751| 8,420) 10,626) 12,087) 13,457) 11,635 
Appeals decided by Board dur- 
ear 31} 128) 362| 577) 468) 673 674 924) 1,193) 1,459) 1,936 
Appeals pending at end of 
year. A setbbonenesene 145| 834/ 2,396) 3,248) 4,233/ 6,078) 7,746) 9,702) 10,894) 11,998| 9,736 






































APPEALS FROM COMMISSIONER OF CORPORATIONS AND TAXATION 





1931) 1932 | 1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939 | 1940 | 1941 














Pending at beginning of year. . 0 27 26 24 16 30 383} 392 262 140 154 
Entered during year......... 66 47 42 25 31| 374 37 58 115 88 85 
ERS ee 66 74 68 49 47| 404 420 450 377 228 239 
Settled or withdrawn during 
er 9 14 17 15 8 14 12 161 202 34 26 
ds +.6-¢bbn06eusbauedin 57 60 51 34 39; 390 408 289 175 194 213 
Pcie kona eager eneaen 30 34 27 18 9 7 16 27 35 40 25 
Pending at end of year....... 27 26 24 16 30} 383 392 262 140 154 188 
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RESULTS OF ALL APPEALS TO SUPREME JUDICIAL COURT 
mer x. td Reversed by 


J.C. 8. J.C. 

 . SAP cere ees 1 0 
Rie © oman pec ses a beels 6 2 
| Serre 2 1 
BBE S SS wee sede cesesecvene 4 0 
MENG pio sqn sted eveeseacases 5 0 
Pere re 1 2 
eee re 3 3 
ES wo odvees coeesecesese 2 1 
errr 3 2 
aa Saree ee 3 0 
WES cc ncncescesescceceve 7 1 

WOR sisi ditvenacee’ 37 12 


For details of the business of the Superior Court in the various 
counties see the following pages 63-74; of the Boston Municipal 
Court, pp. 75-78; and of the Probate Courts p. 79. 

















ABSTRACT AND TABULAR STATEMENT OF THE RETURNS RELATIVE TO THE CRIMINAL BUSINESS OF 


THE SUPERIOR COURT FOR THE YEAR ENDING JUNE 30, 1941 (SEE ST. 1936, C. 3, § 3) 
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ABSTRACT AND TABULAR STATEMENT OF THE RETURNS RELATIVE TO THE CIVIL BUSINESS OF THE 
SUPERIOR COURT FOR THE YEAR ENDING JUNE 30, 1941—Continued 
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MUNICIPAL COURT OF THE CITY OF BOSTON FOR CIVIL BUSINESS 
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Summary, JANUARY THRU SEPTEMBER, 1941 INCLUSIVE 
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